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DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
FOR
ANDERSON HILLS MASTER PLAN

This Declaration of Covenants, Conditions and Restrictions (the "Declaration”} is
rrade as of May 20, 2004, by the Declarant (defined below).

Declarant is the owner of the real property described as follows (the “Initial

Property”).

Tracts A, B, C, D, E, F, G, H&|I, as the same are shown and designated on
the Bulk Land Plat of Tracts A, B, C, D, E, F, G, H & | Arrowood Ranch
Development recarded in the real property records of Bernalillo County, New
Mexico, on December 6, 2002, in Book 2002 ¢390.

This Declaration imposes upon the Initial Property, and any other property
suhsequently made subject to this Declaration by Declarant (collectively, the “Properties”)
mutually beneficial restrictions under a general scheme of development for the benefit of
the owners of each portion of the Properties and establishes a procedure for the overall
development, administration, maintenance and preservation of the Properties. In
funtherance of such plan, this Declaration provides for the creation of the Anderson Hills
Homeowners’ Association, inc., to own, operate and rnaintain Common Areas, and to
administer and enforce the provisions of this Declaration, the By-Laws and the Use

Restrictions promulgated pursuant to this Declaration.

Declarant hereby declares that all of the Properties shall be held, sold, used and
conveyed subject to the following easements, restrictions, covenants, and conditions, which
shall run with the titie to the Properties. This Declaration shail be binding upon all parties
having any right, title, or interest in any portion of the Properties, their heirs, successors,

of the Properties

successors-in-title, and assigns, and shaill inure to the benefit of each owner of any portion
ssms?dof 7?
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1. DEFINITIONS

Definitions of terms as used in this Declaration are set forth below.

1.1. Additional Property: The property that the Declarant has the right, but not

the obligation, to subject to the restrictions contained in this Declaration pursuant to Section

7 of this Declaration.

1.2. Articles of Incorporation or Articles: The Articles of incorporation of the

Association as filed with the New Mexico Public Regulation Commission, as may be

amended from time to time.

1.3. Assgciation: Anderson Hilis Homeowners’ Association, inc., a New Mexico

nonprofit corporation, its successors or assigns.

1.4, Board of Directors or Board: The body responsible for management and

administration of the Association, selected as provided in the By-Laws.

1.5. Builder: Any Person that purchases one or more Lots for the purpose of
constructing improvements for later sale to consumers or purchases one or more parcels of
land within the Properties for further subdivision, development, and/or resale in the ordinary

course of its business,

1.6. By-Laws: The By-Laws of the Association, as they may be amended from

time to time.

1.7. Class ‘B’ Control Period: The period of time during which the Class “B"

Member is entitled to appoint a majority of the members of the Board as provided in

[
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1.8. Common Area: All real and personal property, including easements and
licenses, that the Association owns, leases or otherwise holds possessory or use rights in,
ne actimes responsibility, for the common use and enjoyment of the Owners. The term
“Common Area” includes Neighborhood Common Areas subject to the provisions hereof
that are for the benefit of the Owners within the Neighborhood where the Neighborhood
Common Area is located, and includes Limited Common Areas subject to the provisions of
@0 Medloration that are for the sole benefit of the benefited Owners of the Limited

Common Areas. The Common Area within the Initial Property is:

1.8A All of the Landscape Easements and the Pedestrian/Landscape
e asenients as shown and described on the Final Plat of the Property as filed with the City

o Yagiterque (*COA™).

1.8.B. The parks (the “City Parks”) created as a result of the Park
venication, Real Estate Sale, Development and Maintenance Agreement between the COA
and Anderson Hills, LLC, dated effective February 17, 2004, and recorded February 20,
2.4, ne records of the Clerk of Bernalillo County in Book A73, Page 1985, as amended
(the "Park Agreement").

1.9, Common_Expenses: The actual and estimated expenses incurred, or
anticipated to be incurred, by the Association for the general benefit of all Owners,
including any reasonable reserve, as the Board may find necessary and appropriate
pursuant to this Declaration, the By-Laws, and the Articles. Common Expenses shall not
include any expenses incurred during the Class “B” Control Period for initial development,
originat construction, installation of infrastructure, original capital improvements, or other
original construction costs unless approved by Voting Members representing more than

50% of the total Class “A” vote of the Association.

1.10. Declarant: Anderson Hills, LLC, a New Mexico limited liability company, or
any successor of assign who takes title to any portion of the Properties for the purpose of
development and/or saie and who is designated as the Declarantin a recorded instrument
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executed by the immediately preceding Declarant, or the owner of undeveloped portions of
the Properties, may become a successor Declarant for such areas as it may submit to this

Nnctaratior: pursuant to Section 7 of this Declaration.,

1.11. Design Guidelines and Architectural Control Ruies: The Master Design

Guidelines, Architectural Control Rules, and application and review procedures appiicable

3 the B oanarties promulgated and administered pursuant to Section 9.

1.12 Governing Documents: The Declaration, the By-Laws, the Articles, the

Magiqn Guidelines and Architectural Contral Rules.

115 Limited Common Areas: Common Area which benefits less than all of the

Cwners. Each of these Limited Common Area tracts is for the benefit of the Lots that are

provided access by way of these Limited Common Areas.

1.14. Lot: A portion of the Properties, whether improved or unimproved, that may
be wJependently owned and conveyed and that is intended for development, use, and
occupancy as an attached or detached residence for a single family. The term shall refer to
the land, if any, that is part of the Lot as well as any improvements thereon. In the case ofa
buiiding within a condominium or other structure containing multiple dwellings owned
individually, each dwelling shall be deemed to be a separate Lot,

1.15. Maintenance Assessment: Assessments levied on all Lots subject to
assessment under Section 8 to fund Common Expenses far the general benefit of all Lots.

1.16. Member: A Person subject to membership in the Association pursuant to

Section 3.2.

1.17. Mortgage: A mortgage, a deed of trust, a deed 1o secure debt, or any other

form of security instrument affecting title to any Lot.
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1.18. Mortgagee: A beneficiary or holder of a Mortgage.
1.18. Mortgagor: Any Person who gives a Mortgage.

120 Neighborhood: Each separately developed residential area within the
Properties in which the Owners of Lots may have common interests other than those
v fo all Members of the Association. For example, and by way of illustration and not
limitation, each cluster home development and single-family detached housing
development may constitute a separate Neighborhood, or a Neighborhood may be
compnsad of more than one housing type with other features in common. Neighborhoods
may have Neighborhood Common Areas, the cost of maintenance of which are
Neighbc:hcod Common Expenses which are funded by Neighborhood Assessments. in
addition cach parcel ofland intended for development as any of the above shall constitute
a Neighborhood, subject to division into more than one Neighborhood upon development,

or combination with other Neighborhoods.

120A.  Where the context permits or requires, the term Neighborhood
shall also refer to the Neighborhood Committee (established in accordance with the
By-Laws). Neighborhood boundaries may be established and modified as provided in

Section 3.4,

1.21. Neighborhood Maintenance Assessment; Neighborhood Maintenance

Assessment shall mean Maintenance Assessments levied on all Lots within a
Neighborhood subject to assessment under Section 8 to fund Neighborhood Common
Expenses for the general benefit of all Lots within the Neighborhood.

1.22. Neighborhood Common Area: Neighborhood Common Area shall mean

Common Area which the Association owns, leases or controls, and maintains for a specific
Neighborhood, the expenses of which maintenance is assessed to the Owners of Lots
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1.23. Neighborhood Common Expenses: Neighborhood Common Expenses
snall mean Common Expenses incurred for the benefit of the Lots within a particular

Heighborhood, which may include a reasonable reserve for capital repairs and

replacements.

1.24, Owner: One or more Persons who hold the record title to any Lot, but
r:h dngin all cases any party holding an interest merely as security for the performance
of an obligation. If a Lot is sold under a recorded New Mexico Real Estate Contract, the

purcheser shall be considered the Owner,

125, Person: A natural person, a corporation, a partnership, a trustee, or any

cthe. ‘cgal entity.

1.26. Properties: The Initial Property, together with such additional property as is
subjected to this Declaration in accordance with Section 7.

$27. Real Estate Records: The real estate records of the County Clerk of

Bernalillo County, New Mexico.

1.28. Reimbursement Assessment: Assessments levied in accordance with

Section 8.6.

1.20. Special Assessment: Assessments levied in accordance with Section 8.5.

1.30. Subdivision Standard: The standard of conduct, maintenance, or other

activity generally prevailing throughout the Properties. Such standard may be more
specifically determined by the Board of Directors and the Architectural Control Committee

(the “"Committeg”).

1.31. Supplemental Declaration: An instrument filed in the Real Estate Records
pursuant to Section 7 which subjects additional property to this Declaration, designates
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Meighborhoods and Voting Groups, and/or imposes, expressly or by reference, additional

restr-ctions and obligations on the land described in such instrument.

1.32. Use Restrictions: Those use restrictions affecting the Properties that may

be adopted, modified and repealed as set forth in Section 11.

133 Voting Group: One or more Neighborhoods whose Voting Member(s)
collectively are entitled to efect one director to the Board of Directors of the Association, as
mcre particularly described in Section 3.4.C of this Declaration or, if the context so
mrlicates the group of Members whose Lots are represented thereby.

1.34. Voting Member: The representative selected by the Class "A" Members

wili-iii eaczh Neighborhood to be responsible for casting all Class "A” votes attributable to
Lois .ii ti @ Neighborhood on all matters requiring a vote of the membership (except as
otherwise specifically provided in this Declaration and in the By-Laws). The term "Voting
Member” shall also refer to afternate Voting Members acting in the absence of the Voting
Med ser and any Owners authorized personally to cast the votes for their respective Lots

purstiant to Section 3.4.B.

2. PROPERTY RIGHTS
2.1. Common Area: Every Owner shall have a right and nonexclusive easement

of use, access, and enjoyment in and to the Common Area, subject to:

21A. This Declaration, other applicable covenants, or any restrictions

contained in the Real Estate Records:

2.1.B. The right of the Board to adopt rules regulating the use and
enjoyment of the Common Area, including rules limiting the number of guests who may use

A 2=
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2.1.C. The right of the Board to suspend the right of an Owner to use the

Cominon Area, other than for ingress and egress;

2.1.Ci for any period during which any charge against such

Owner's Lot remains delinquent; and

2.1.C.ii. for a period not to exceed thirty {30) days for a single
viclation or for a ionger period in the case of any continuing violation, of the Governing

Docyments after notice and a hearing pursuant to Section 3.23 of the By-Laws,

2.1.D. The right of the Association, acting through the Board, to dedicate,
warster, or mortgage all or any part of the Common Area with the approval of the Voting
Menbers representing more than sixty-seven percent (67%) of the Class “A” Members of
‘he: Azsociation, except as provided in Section 2.1.E (below);

2.1.E. The Declarant, without the approval of the Association, shall have
ire right 10 withdraw from the Common Area, or to transfer from the Association the
maintenance obligation for parks and trails as shown on the attached Exhibit A: and

21.F. Any Owner may extend his or her right of use and enjoyment of the
Common Areas to the members of his or her family, lessees, and social invitees, as
applicable, subject to reasonable regulation by the Board. An Owner who leases his or her
Lot shall be deemed to have assigned all such rights to the lessee of such Lot. The
Association reserves the right to impose reasonable fees for use of the Common Areas by
persons other than Owners and their guests. All persons engaging in recreation in any of
the Common Areas do so al their own risk. Each Owner shall indemnify and hold the
Association harmiess from any liability and any action by any tenants, guests, invitees or
licensees of such Owner arising from such recreationai use, except where such loss, injury
or damage is proved o have proximately caused by the direct negligence of the
Association or its agents, servanis or employees in the operation or maintenance of such

A, -
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Common Areas. Any damage to the Commaon Areas or equipment caused by an Owner or

such Owner's pet(s) shall be repaired at that Owner's expense.

2.2, No Partition: Except as permitted in this Declaration, there shall be no
Judicial partition of the Common Area. This Article shall not prohibit the Board from
acquiring and disposing of tangible personal property or from acquiring and disposing of

3} nroperty that may or may not be subject to this Declaration.

2.3 Condemnation: If any part of the Common Area shall be taken (or
conveyed in lieu of and under threat of condemnation by the Board acting on the written
direcuon of Voting Members representing more than sixty-seven percent (67 %} of the fotal
Class "A” votes in the Association and of the Declarant, as long as the Declarant owns any
of th= Initial Property or the Additional Property) by any authority having the power of
cnr.Jzmnation or eminent domain, each Owner shall be entitied to written notice of such
takiny or conveyance prior to disbursement of any condemnation award or proceeds from
such conveyance. Such award or proceeds shall be payable to the Association to be

uisLirsed as follows:

2.3.A. If the taking or conveyance involves a portion of the Common Area
on which improvements have been constructed, the Association shali restore or replace
such improvements on the remaining land included in the Common Area 1o the extent
available, unless within sixty (60) days after such taking the Declarant, so long as the
Declarant owns any of the Properties or the Annexable Property, and Voting Members
representing more than sixty-seven percent (87%) of the total Class “A” vote of the
Association shall otherwise agree. Any such construction shall be in accordance with plans
approved by the Board. The provisions of Sections 6.1.A and 6.5 regarding funds far the

repair of damage or destruction shall apply.

2.3.B. If the taking or conveyance does not involve any improvements on

the Common Area, or if a decision is made not to repair or restore, or if net funds remain

AR
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after any such restoration or replacement is complete, then such award or net funds shall
be disbursed to the Association and used for such purposes as the Board shall determine.

2.4. Actions Requiring Owner Approval: If either the U.S. Department of
Housing and Urban Development (*HUD") or the U.S Department of Veterans Affairs
("VA") is insuring or guaranteeing the Mortgage on any Lot, then the following actions shall
require the prior approval of Voting Members representing more than sixty-seven percent
{67%) of the total Class “A" votes in the Association and the consent of the Class “B”

Member, if such exists; merger, consolidation or dissolution of the Association; annexation
of additicnal property other than the Annexable Property and dedication, conveyance or
inoitgaging of Common Area. Notwithstanding anything to the contrary in Section 2.3 or
this Section, the Association, acting through the Board, may grant easements over the
Cermon Area for installation and maintenance of utilities and drainage facilities and for
other purposes not inconsistent with the intended use of the Common Area without the

approval of the membership.

2.5. Neighborhood Common Area: The provisions of this Article shall be
applicable to Neighborhood Common Areas, except that references to the Members shall
mean only the Members within the Neighborhood in which the Neighborhood Common

Area is located.

2.6 Limited Common Area: The provision of this Adicle shall be equally

applicable to Limited Common Areas, except that references to the Members shall mean
only the Owners of Lots benefited by the Limited Common Area.

3. MEMBERSHIP AND VOTING RIGHTS

3.1, Function of Association: The Association shall be the entity responsible for

management, maintenance, operation and control of the Common Area. The Association

shall be the primary entity responsible for enforcement of the Governing Documents. The

Association shall also be responsible for administering and enforcing the architectural
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standards and controls set forth in this Declaration and in the Design Guidelines and

Archiectural Control Rules,

32. Membership; Every Owner shall be a Member of the Asscciation, and such
membership shall be appurtenant to, and inseparable from, ownership of a Lot. There shall
be only one membership per Lot. if a Lot is owned by more than one Person, all co-Owners
shall share the privileges of such membership, subject to reasonable Board regulation and
the restriciions on voting set forth in Section 3.3.C and in the By-Laws, and all such co-
Owners shall be jointly and severally obligated to perform the responsibilities of Owners.
e membership rights of an Owner that is not a natural person may be exercised by any
offize:r, director, partner or trustee, or by the individual designated from time to time by the

Ownr in a written instrument provided to the Secretary of the Association.

a3 Voting: The Association shall have two classes of membership, Class "A”

amd ass "B

3.3.A. Class "A” Class "A” Members shall be all Owners except the
Class “B” Member, if any. Class “A" Members shall have one equal vote for each Lot in
which they hold the interest required for membership under Section 3.2; provided, there
shall be only one vote per Lot and no vote shall be exercised for any property that is
exempt from assessment under Section 8.10. Al Class "A” votes shall be cast as provided

in Section 3.3.C (below).

3.3.B. Class “B": The sole Class “B” Member shall be the Declarant. The
Class “B" Member may appoint a majority of the members of the Board during the Class "B”
Control Period, as specified in Section 3.3 of the By-Laws. The Class "B" membership shall
terminate as provided in Section 3.3 of the By-Laws. Upon termination of the Class "B"
membership, the Declarant shall be a Ciass “A” Member entitled to Class "A” votes foreach

A
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3.3.C Exercise of Voting Rights: Except as otherwise specified in this
Ceclarat.on or the By-Laws, the vote for each Lot owned by a Class “A” Member shall be
exer: ised by the Voting Member representing the Neighborhood of which the Lot is a part,
as provided in Section 3.4.B. The Voting Member may cast all such votes as it, in its

discietion, deems appropriate.

3.3.D. In any situation where a Member is entitled personally to exercise
the vote for his or her Lot and there is more than one Owner of such Lot, the vote for such
Lot sha'l be exercised as the co-owners determine among themselves and advise the
Secretary of the Association in writing prior fo the vote being taken. Absent such advice,
the Lol's vote shall be suspended if more than one Person seeks to exercise it.

34 Neighborhoods, Voting Members and Voting Gioups.

34A Neighborhoods. Every Lot shall be located within a Neighborhood.
The Lots within a particular Neighborhood may be subject to additional covenants and the
Own s inay elect a Neighborhood Committee, as described in Section 5.3 of the By-Laws,
to represent the interests of Owners of Lots in such Neighborhood.

34.AI The Initial Property is within the following Neighborhoods:
Arrowood at Anderson Hills; Highlands at Anderson Hills; Meadows at Anderson Hills: and

Mesa at Anderson Hills.

3.4 AL Each Supplemental Declaration filed to subject additional
property to this Declaration, shall assign the property described therein to a specific
Neighborhood (by name or other identifying designation), which Neighborhood may be then
existing or newly created. So long as it has the right unilaterally to annex additional
property pursuant to Section 7.1, the Declarant may unilateraily amend this Declaration or
any Supplemental Declaration from time ta time to redesignate Neighborhood boundaries:
provided, two or more existing Neighborhoods shall not be combined without the consent of
Qwners of a majority of the Lots in the affected Neighborhoods.

(LI e R
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34Aii.  Neighborhood Common_Area: A Neighborhood may
contan Neighborhood Common Area. Where the term Common Area is used in this
Declaration, it shall include Neighborhood Common Area; however, the Neighborhood
Common Area shall be for the benefit of the Owners of Lots within the applicable
Neighborhood, and all costs associated with the maintenance, operation, inspection, repair
and replacement of the Neighborhood Common Area shall be Neighborhood Common
Expenses assessed to the Owners of Lots within the applicable Neighborhood as

Neighborhood Assessments.

348 Voting Members: Each Neighborhood shall elect a Voting Member
to cast all Class "A” Members’ votes in the Neighborhood on all Association matters

requiring a membership vote, except as otherwise specified in this Declaration or the By-
Laws. An alternate Voting Member shall be elected to cast such votes in the absence of the
Voiung Member. Voting Members shali be elected to two (2) year terms. Election shall be
either by written ballot cast by mail or at a meeting of the Class "A” Members within such
Neighborhood, as the Board determines; provided, upon written petition signed by Class
"A” Members holding at least ten percent (10%) of the votes within any Neighborhood, the
election shall be held at a meeting. The presence, in person or by proxy, of Class “A”
Members representing at least ten percent (10%) of the total Class “A” votes shall

constitute a quarum at any Neighborhood meeting.

3.4.B.i. The Board shall cali for the first election of a Voting
Member from a Neighborhood not later than thirty (30) days after the time that Class “A”
Members, other than Builders, own one hundred percent (100%) of the Lots within such
Neighborhood. Subsequent elections shalt be held within thirty (30) days of the same date
each year. Each Class “"A" Member within the Neighborhood shall be entitled to cast one
equal vote per Lot owned. The candidate who receives the greatest number of votes shall
be elected as Voting Member and the candidate receiving the next greatest number of
votes shall be elected as the alternate Voting Member. The Voting Member and the

Page 1 of 77
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alternate Voting Member shali serve terms of two (2) years and until their successors are

elected.

3.4.B.ii. Any Voting Member may be removed, with or without
cause, upon the vote or written petition of Owners of a majority of the total number of Lots
owned by Class "A” Members in the Neighborhood the Voting Member represents.

3.4 B.iii.  Until such time as the Board first calls for the election of a
Voting Member for any Neighborhood, the Owners within such Neighborhood shall be
entitled personaily to cast the votes attributable to their respective Lots on any issue
£quising a vote of the Voting Members under the Governing Documents.

34.C. Voting_Groups: The Declarant may designate Voting Groups
consisting of one or more Neighborhoods that shall be entitled to collectively elect one
dnecior to the Board of Directors, in order to promote representation on the Board for
various groups having dissimilar interests anpd to avoid a situation in which the Voting
Members representing similar Neighborhoods are able, due to the number of Lots in such
Neighborhoods, to elect the entire Board, excluding representation of others. Following
termination of the Class "B” Conirol Pericd, the total number of Voting Groups within the
Properties shall not exceed the total number of directors to be elected by the Ciass “A”
Members pursuant to Section 3.5 of the By-Laws, The Voting Member(s) representing the
Neighborhood(s) within each Voting Group shall be entitled to elect cne director to the
Board not later than thirty (30) days after the time that Class “A” Members, other than
Builders, own one hundred percent (100%) of the total number of Lois within the

Neighborhood(s) within such Voting Group.

3.4.C. The Declarant shail establish Voting Groups, if at all, not
later than the date the property to be a part of a Voting Group is submitted to this
Declaration by filing with the Association and in the Real Estate Records a Supplemental
Declaration identifying each Voting Group by legal description or other means such that the
Lots within each Voting Group can easily be determined. Such designation may be

R 161,68 Bk-A%8 Pg-878
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amended from time to time by the Declarant, acting alone, at any time prior to the expiration

o1 the: Class “B" Control Period.

4, RIGHTS AND OBLIGATIONS OF THE ASSOCIATION
4.1. Common Area: The Association, subject to the rights and obligations of the

Owmers set forth in this Declaration, shall manage and control the Common Area and all
improvements thereon, including, without limitation, furnishings, equipment, and other
perzonal property of the Association used in connection with the Common Areas, and shall
keep it in good, clean, attractive and sanitary condition, order, and repair, pursuant to this
Declarabon and the By-Laws and consistent with the Subdivision Standard. The Board is
autnurzed, but not obligated, to employ a professional management company to assist in
=z 1ying out the Association’s responsibilities under this Declaration, the cost of which shall
o 5 Comimon Expense, and such management company shall not be a member of the

Coie ©iation.

4.2, Personal Property and Real Property for Commen Use: The Asscciation,
through action of its Board, may acquire, hold, and dispose of tangible and intangible
personal property and real property. The Declarant and its designees may convey to the
Association improved or unimproved real estate, or interests in real estate, located within
the Properties, personai property and leasehold and other property interests. Such property
shalt be accepted and maintained by the Association at its expense for the benefit of its
Members. subject to any restrictions set forth in the Real Estate Records. The Declarant
shall convey the initiat Common Area to the Agsociation prior to the conveyance of a Lot to

any Person other than a Builder.

4.3, Enforcement: The Association may impose sanctions for violations of the
Governing Documents in accordance with procedures set forth in the By-Laws, including
reasonabte monetary fines and suspension of the right to vote and to use any recreational
facilities within the Common Area, if any. In addition, in accordance with Section 3.23 of the

By-Laws, the Association may exercise seif-help to cure viclations and may suspend any
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services it provides to the Lot of any Owner who is more than thirty (30) days delinquent in
paying any assessment or other charge due to the Association. All remedies set forth in this
Peclaration and the By-Laws shall be cumulative of any remedies available at law or in
equity. In any action to enforce the provisions of this Declaration or Association rules, if the
Association prevails it shall be entitled to recover all costs, including, without timitation,

attorneys' fees and court costs, reasonably incurred in such action.

4.4 The Association shall not be obligated to take action to enforce any
covenant, restriction or rule that the Board reasonably determines is, or is likely to be
construed as, inconsistent with applicable law, or in any case in which the Board
reasonably determines that the Association's position is not strong enough to justify taking
enforcement action, or in any case where the Board reasonably determines that the benefit
to the Association of taking such enforcement action is outweighed by the resources of the
Assnciation that would be extended by the Association in pursuing such enforcement
&ction. Any such determination shall not be construed as a waiver of the right to enforce
such provision under other circumstances or estop the Association from enforcing any other
covenant, restriction or rule, or prevent an Owner from pursuing such enforcement if

Owners otherwise have the right to take such action.

4.5, implied Rights; Board Authority: The Association may exercise any right or

privilege given to it expressly by this Declaration or the By-Laws, or reasonably implied
from or reasonably necessary to effectuate any such right or privilege. Except as otherwise
specifically provided in the Governing Documents, or by law, all rights and powers of the
Association may be exercised by the Board without a vote of the membership.

4.6, Complaints: Complaints regarding the management of the Subdivision or
regarding actions of other Owners shall be made in writing to the Board. No Owner shall
attempt in any manner to assert control over or request favors of any employee of the

O R

Mary Herrera

DECLARATION OF CQVENANTS, CORDITIONS AMD RESTRICTIONS

FOR ANDERSON HILLS MASTER PLAN PaGE 18 oF 67



4.7. Procedure Reqgarding Viclations: if an Owner reports or the Board or
Association discovers an alleged violation of Subdivision regulations including this

Declarnton;

4.7.A. A Board member will determine whether a violation has occurred.

478, The Board will notify the Owner in writing of the violation and will
ask that the violation be cured, including payment for damage or liability incurred, within a
reasonable period of time. The Owner will be given two opportunities 1o cure the violation

hefore a hearing is scheduled.

47.C. {fthe violation continues beyond the time allowed as stated in the
seccadniotice of violation, a notice of hearing shall be sent to the Owner at least fifteen (1 5)
aeyu hefore the hearing. The notice shall contain a written statement of the violation and

thic spzaific. acts or omissions that form the basis therefor.

4.7.D. The Committee, or in its absence the Board, will conduct the
hearing and may recommend that the Board impose a fine not to exceed $500, order the
violatior to be cured at the Owner's cast, seek court-ordered injunctive relief, and/or impose
upon such Owner liability for legal fees and administrative costs. The recommendation may
be made at the conclusion of the hearing or not later than ten (10) days thereafter,

4.8. Governmental Interests: For so long as the Declarant owns any of the

Properties, the Declarant may designate sites within the Properties for public or quasi-
publicfacilities. The sites may include Common Areas, in which case the Association shall
take whatever action is required with respect to such site to permit such use, including
conveyance of the site, if so directed by Declarant and if required to be approved pursuant
to Section 2.4. The sites may include other property not owned by Declarant provided the
Owner consents.
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4.9 Indemnification: The Association shall indemnify every officer, director, and
conmnittee member against all damages and expenses, inciuding attorneys’ fees,
reasonably incurred in connection with any action, suit, or other proceeding (including
settlement of any suit or proceeding, if approved by the then Board of Directors) to which
he or she may be a party by reason of being or having been an officer, director, or
cemmittee member, except that such obligation to indemnify shall not extend to liability,
claims, damages, losses or expenses, including attorneys' fees, arising out of:

48.A the preparation or approval of maps, drawings, opinions, reports,
surveys. change orders, designs or specifications by the indemnitee, or the agents or

2mpicyeas of the indemnitee; or

498B. the giving of or the failure to give directions or instructions by the
indernnitee, or the agents or employees of the indemnitee, where such giving or failure to

give e buns of instructions is the primary cause of bodily injury to persons or damage to

property.

4.10. Dedication of Common Area: The Association may dedicate portions of
the Common Area to Bernalillo County, New Mexico; to the City of Albuquerque, New
Mexico; or to any other local, state, or federai governmental or quasi-governmental entity,

subject to such approval, if any, as may be required by Section 2.4.

4.11. Security: The Association may, but shall not be obligated to, maintain or
support certain activities within the Properties designed to make the Properties safer than
they otherwise might be. Neither the Association, the original Declarant, nor any successor
Declarant, shall in any way be considered insurers or guarantors of security within the
Properties, nor shall any of them be held liable for any loss or damage by reason of failure
to provide adequate security or ineffectiveness of security measures undertaken. No
representation or warranty is made that any fire protection system, burglar alarm system or
other security system or measures, including any mechanism or system for limiting access
to the Properties, cannot be compromised or circumvented, or that any such systems or
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security measures undertaken will in all cases prevent loss or provide the detection or
protection for which the system is designed or intended. Each Owner acknowledges,
urderstands and covenants to inform its tenants and all occupants of its Lot that the
Association, its Board of Directors and committees, Declarant, and any successor
Declarant are not insurers and that each Person using the Properties assumes all risks of
persona' injury and loss or damage to property, including Lots and the contents of Lots.

4.12. Powers of the Association Relating to Neighborhoods: The Association
shall have the power to veto any action taken or contemplated to be taken by any
Neighborhood Committee that the Board reasonably determines to be adverse to the
intarasts cf the Association or its Members or inconsistent with the Subdivision Standard.
The “ssociation also shail have the power to require specific action to be taken by any

N-ight:orhood Committee in connection with its obligations and responsibilities hereunder
or u::der any other covenants affecting the Properties. The Association shall not have the
powzt W veio action taken by, or to require specific action to be taken by, a Neighborhood
Committee that impairs the rights of Owners within the Neighborhood with respect to their

Neichberhood Common Areas.

5. MAINTENANCE

51. Association’s Responsibility: Except as otherwise specifically provided
herein, all costs associated with utility expenses, maintenance, repair and replacement of

the Common Area shall be a Common Expense, without prejudice to the right of the
Association to seek reimbursement from the Owner(s) of, or other Persons responsible for,
certain portions of the Common Area pursuant to this Declaration, other recorded
covenants, or agreements with the Owner(s) thereof. The costs associated with
Neighborhood Common Areas shall be Neighborhood Common Expenses. The costs
associated with Limited Common Areas shall be an expense of the Owners benefited by

the Limited Common Area. The Association shall maintain and keep in good repair the
Common Area, which may include, but need not be limited to:
35/2522884 g2:45P
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51A. all tandscaping and other fiora, parks, trails, sidewalks, structures,

siguage, entry features, and improvements situated upon the Common Area.

5.1.B. landscaping and signage within public rights-of-way within or

ahutting the Properties;

51.C. such portions of any additional properly included within the
Common Area as may be dictated by this Declaration, any Supplemental Declaration, or

aiy contract or agreement for maintenance thereof entered into by the Association:

5.1.D, any arroyos and drainage channels iocated within the Properties
tar o Live as part of the drainage and storm water retention system for the Properties,
neiveling any retaining walls (earthen or otherwise) retaining water therein, and any
‘turiaing, lighting, pumps, conduits, and similar equipment installed therein or used in

cohnection therewith;

5.1.E. any property and facilities owned by the Declarant and made
available. on a temporary or permanent basis, for the primary use and enjoyment of the
Association and its Members, such property and facilities to be identified by written notice
from the Declarant to the Association and to remain a part of the Common Area and be
maintained by the Association until such time as Declarant revokes such privilege of use

and enjoyment by written notice to the Association; and

5.1.F. property dedicated to the public, which property's maintenance the
Board detenmines is necessary or desirable to maintain the Subdivision Standard, including
without limitation the City Parks; provided, however, that the Declarant will, at the sole cost,
expense and risk of the Declarant, maintain each City Park for three years after the date
the construction of the City Park is accepted in writing by the COA, and provided that

maintenance of the City parks will be performed in accordance with the COA's Park
Development and Maintenance Process Manual.
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51.G. There are hereby reserved to the Association easements over the
Prop.erties as necessary to enable the Assaciation to fuliill such responsibilities. Except as
provided above, the Common Area shall not be reduced by amendment of this Declaration
or any other means except with the prior written approval of the Declarant as long as the

Declarant owns any of the Properties.

5.1.H. Until such time as the Association assumes the duty of maintaining

Common Areas, Declarant shall bear that duty.

5.2 Owner's Responsibility. Each Owner shall maintain his or her Lot and
ciced Cammon Area benefiting the Owner's Lot, and all structures, parking areas, and
othier improvements on the Lot in a2 manner consistent with the Subdivision Standard and

ai applicable covenants. In addition to any other enforcement rights, if an Owner fails
properly to perform his or her maintenance responsibility, the Association may perform
such maintenance responsibilities and assess all costs incurred by the Association against
the Lot and the Owner as a Reimbursement Assessment. The Association shall afford the
Owner reasonable notice and an opportunity to cure the problem prior to entry, except

when entry is required due to an emergency situation.

5.3. Standard of Performance. Unless otherwise specifically provided herein or

in other instruments creating and assigning such maintenance responsibility, responsibility
for maintenance shall include responsibility for repair and replacement, as necessary. All
maintenance shall be performed in a manner consistent with the Subdivision Standard and
all applicable covenants. The Association and/or an Owner shall not be liable for any
damage or injury occurring on, or arising out of the condition of, property it does not own

except to the extent that it has been negligent in the performance of its maintenance

responsibilities.

6. INSURANCE AND CASUALTY LOSSES
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6.1. Association Insurance: The Association shail obtain and continue in effect

e 1ollowing types of insurance, if reasonably available, or if not reasonably available, the

most nearly equivalent coverages as are reasonably available:

6.1.A. Properties insurance for all insurable improvements on the
Common Asea, if any, and any of the Common Area, regardless of ownership, to the extent
that ‘thas assumed such responsibility. Properties insurance, if any, shall have policy limits
sufficient to cover the full replacement cost of the insured improvements:

6.1.B. Commercial general liability insurance on the Common Area,
It 5di:ng the Association and its Members for damage or injury caused by the negligence of
the: £gsociation or any of its Members, employees, agents, or contractors while acting on its
behalf. Iif generally available at reasonable cost, the commercial general liability coverage
{including primary and any umbrella coverage) shall have a limit of at least one million
doliars ($1,000,000.00) per occurrence with respect to bodily injury, personal injury, and

property damage;

6.1.C. Workers compensation insurance and employers liability

insurance, if and to the extent required by iaw;
6.1.D. Directors and officers liability coverage;

8.1.E. Fidelity insurance covering all Persons responsible for handling
Association funds in an amount determined in the Board's best business judgment but not
less than an amount equalto one-sixth (/) of the annual Maintenance Assessments on all
Lots plus reserves on hand. Fidelity insurance policies shall contain a waiver of all
defenses based upon the exclusion of Persons serving without compensation; and

B.1.F. Such additional insurance in such amounts as the Board, in its

best business judgment, determines advisable.
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6.2 Policy Requirements: The Association shall arrange for an annual review of

the sufficiency of its insurance coverage. Al Association policies shall provide for a
certificatis of insurance 10 be furnished to each Member insured, if requested by the
Member, and to the Association. All insurance coverage obtained by the Board shalk;

6.2.A. be written with a company authorized to do business in the State of
New Plexico that satisfies the requirements of the Federal National Mortgage Association,

or such other secondary mortgage market agencies or federal agencies as the Board

deerns appropriate;

6.2.B. be written in the name of the Association as trustee for the benefit

ot i 2 7 ssaciation and its Members:

6.2.C. not be brought into contribution with insurance purchased by

Ownaiy, occupants, or their Mortgagees individually;
6.2.D. contain an inflation guard endorsement;

B.2.E. include an agreed amount endorsement if the policy contains a

co-insurance clause.

6.3. Premiums: Premiums for all Association insurance shall be Common
Expenses. The policies may contain a reasonable deductible, and the deductibie shall be
treated as a Common Expense. However, if the Board reasonably determines, after notice
and an opportunity to be heard in accordance with Section 3.23 of the By-Laws, that the
loss is the resuit of the negligence or willful misconduct of one or more Owners, their
guests, invitees, or lessees, then the Board may collect the full amount of such deductible

against such Owner(s) and their Lots as a Reimbursement Assessment.

6.4, Additional Insureds: in addition, the Board shall use reasonable efforts to

secure insurance policies that list the Owners as additional insureds and provide:
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6.4.A. a waiver of subrogation as to any claims against the Association’s

Beard, officers, employees, and its manager, the Owners and their tenants, servants,

agents, and guests;

6.4.B. a waiver of the insurer’s rights to repair and reconstruct instead of

paying cash;

64.C. an endorsement precluding cancellation, invalidation, suspension,
or non-renewal by the insurer on account of any one or more individual Owners, or on
accoum »f any curable defect or violation without prior written demand to the Association to

oo e efect or violation and alfowance of a reasonable time to cure;

64.D. an endorsement excluding Owners’ individual policies from

consideration under any “other insurance” clause;

6.4.E. an endorsement requiring at least thirty (30) days prior written
notice to the Association of any cancellation, substantial modification, or non-renewal: and

6.4.F. a cross liability provision.

6.5. Damage and Destruction: Improvements, if any, on the Common Area that

are damaged or destroyed and are covered by insurance written in the name of the
Association shall be repaired or reconstructed uniess the Voting Members representing at
least seventy-five percent (75%) of the total Class “A” votes in the Association, and the
Class “B". if any, decide within sixty {(60) days of the loss not to repair or reconstruct. ifthe
damage or destruction to the Commeon Area shall not be repaired or reconstructed and no
alternative improvements are authorized, the affected property shall be cleared of all debris
and ruins and thereafter shall be maintained by the Association in a neat and attractive,
landscaped condition consistent with the Subdivision Standard.
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6.6 Insurance Proceeds: Any insurance proceeds remaining after paying the
costs of repair or reconstruction, or after such settiement as is necessary and appropriate,
sha'l be refained by and for the benefit of the Association and placed in a capital
improvements account. This is a covenant for the benefit of Morigagees and may be

enforced by the Mortgagee of any affected Lot.

8.7, Insufficient insurance Proceeds: If insurance proceeds are insufficient to

cover the costs of repair or reconstruction, the Board may, without a vote of the Voting

Menmbers, levy Special Assessments to cover the shortfall.

6.8 Owner's Responsibility: Each Owner covenants and agrees that in the
¢ «n* of Jamage to or destruction of structures on or comprising his Lot, the Owner shall

rrocead promptly to repair or to reconstruct in a manner consistent with the original
conatrestion or such other plans and specifications as are approved in accordance with
Section 4. Alternatively, the Owner shall clear the Lot of all debris and ruins and maintain
the Lot in a neat and attractive, landscaped condition consisten! with the Subdivision
Standard. The Owner shall pay any costs that are not covered by insurance proceeds.

7. ADDITION AND WITHDRAWAL OF PROPERTY

7.1. Addition of Property Without Approval of Membership: Until all of the
Additional Property has been subjected to this Declaration or fifteen (15) years after the

recording of this Declaration in the Real Estate Records, whichever is earlier, Declarant
may unilaterally subject to the provisions of this Declaration all or any portion of the

Additional Property.

71A. The Declarant may transfer or assign this right to annex property,
provided that the transferee or assignee is the developer of at least a portion of the
Properties and that such transfer is memorialized in a written, recorded instrument
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7.1.B. Addition of Property shall be accomplished by filng a
Supplementat Declaration in the Real Estate Records describing the property being
winexet and shall not require the consent of Voting Members, but it shall require the
consent of the Owner of the property being added, if other than Declarant.

7.1.C. Nothing in this Declaration shall be construed to require the

D=c'arant or any successor to annex or develop any of the Additional Property.

7.2. Addition of Property With Approval of Membership. The Association
m=av subject any real property to the provisions of this Declaration with the consent of the
owiner of the property being annexed, the affirmative vote of Voting Members representing
mcre than 50% of the Class "A” votes of the Association represented at a meeting duly
called for such purpose, and the consent of the Declarant so long as Declarant owns any of
the Additional Property. Such annexation shall be accomplished by filing a Supplemental
Declaration describing the property being annexed in the Real Estate Records. Any such
Supplementa Declaration shall be signed by the President and the Secretary of the
Ascociation, and by the Owner of the annexed property, and by the Declarant, if the

Declarant’'s consent is required.

7.3. Withdrawal of Property. During the Class "B” Control Period, the Declarant

reserves the right to amend this Declaration for the purpose of removing any portion of the
Properties from the coverage of this Declaration, provided such withdrawal is not

unequivocally contrary to the overall, uniform scheme of development for the Properties.
Such amendment shall not require the consent of any Person other than the Owner of the
property to be withdrawn, if not the Declarant. If any of the withdrawn property is Common

Area, the Association shall consent to such withdrawat.

7.4. Additional Covenants and Easements. The Declarant may unilaterally
subject any portion of the Properties to additional covenants and easements. Such
additional covenants and easements shall be set forth in a Supplemental Dectaration filed

either concurrent with or after the annexation of the subject property, and shall require the
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writien consent of the Owner(s) of such property, if other than the Declarant. Any such
sSupplemental Declaration may supplement, create exceptions to, create new, different, or
acditionas “2strictions, or otherwise modify the terms of this Declaration as it applies to the
subject property in order to reflect the different character and intended use of such

properiy

75. Amendment. During the Class "B” Conirol Period, this Article shall not be

amended without the prior written consent of Declarant

8. ASSESSMENTS

a1 Creation of Assessments. There are hereby created assessments for

Asznriat an expenses as the Board may specifically authorize from time to time.
8.1.A There shall be three (3) types of assessments:

8.1.A.. Maintenance Assessments to fund Common Expenses for

the general benefit of all Lots;
8.1.A.ii. Special Assessments as described in Section 8.5; and

8.1.Ajii. Reimbursement Assessments as described in Section 8.6.
Maintenance Assessments include Neighborhood Maintenance Assessments to fund
Neighborhood Common Expenses for the benefit of Lots within the applicable
Neighborhood. Each Owner, by accepting a deed or entering into a recorded New Mexico
Real Estate Contract for any portion of the Properties, is deemed to covenant and agree to

pay these assessments.

B.1.B. Ali assessments, together with interest (computed from the due
date of such assessment at a rate of fifteen percent (15%) per annum or such higher rate
as the Board may establish, subject to the limitations of New Mexico law) Iate charnm: in
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such amount as the Board may establish by resolution; costs; and reasonable attorneys’
fees, shall be a charge and continuing lien upon each Lot against which the assessment is
mnade until paid, as more particularly provided in Section 8.7. Each assessment, together
with interest, late charges, costs, and reasonable attorneys’ fees, also shall be the personal
obligation of the Owner at the time the assessment arose. Upon a transfer of title to a Lot,
the grantee shall be jointly and severally liabie for any assessments and other charges due
at the time of conveyance. However, no first Mortgagee who obtains titie to a Lot by
exercising the remedies provided in its Morigage shall be liabfe for unpaid assessments

wnich acerued prior to such acquisition of title.

8.1.C. The Association shall, upon request, furnish to any Owner liable for
any type of assessment a certificate in writing signed by an Association officer setting forth
whether such assessment has been paid. Such certificate shall be conclusive evidence of

payment, The Association may require the advance payment of a reasonable processing

fee for the issuance of such certificate.

8.1.D. Assessments shall be paid in such manner and on such dates as
the Board may establish. The Board may require advance payment of assessments at
closing of the transfer of title to a Lot and impose special requirements for Owners with a
history of delinquent payment. If the Board so slects, assessments may be paid in two (2)
or more instaliments. Unless the Board otherwise provides, the Maintenance Assessment
shall be due and payable in advance on the first day of each fiscal year. If any Owner is
delinquent in paying any assessments or other charges levied on his/her Lot, the Board
may require any unpaid installments of ail outstanding assessments to be paid in full

immediately.

8.1.E. No Owner may exempt himself from liability for assessments by
non-use of Common Area, abandonment of his Lot, or any other means. The obligation to
pay assessments is a separate and independent covenant on the part of each Owner. No
diminution or abatement of assessments or set-off shall be claimed or allowed for any
alleged failure of the Association or Board to take some action or perform some function
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required of it, or for inconvenience or discomfort arising from the making of repairs or

improvements, or from any other action it takes.

8.1.F. The Association is specifically authorized to enter into subsidy
contracts or contracts for “in kind” contribution of services, materials, or a combination of
services and materials with the Declarant or other entities for payment of Common

Expenses.

8.2 Declarant'’s Obligation for Assessments. During the Class “B” Control

Period, Declarant may annually elect either to pay regular assessments on all of its unsold
Lots or to pay the difference between the amount of assessments levied on all other Lots
subject to assessment and the amount of actual expenditures by the Association during the
fiscal year, which actual expenditures shall not include the reserve fund. Unless the
Declarant otherwise notifies the Board in writing at least sixty (60} days before the
beginning of each fiscal year, the Declarant shail be deemed to have elected to continue
paying on the same basis as during the immediately preceding fiscal year. The Declarant’s
obligations may be satisfied in the form of cash or by "in kind” contributions of services or
materials, or by a combination of these. After termination of the Class “B” Control Period,
the Declarant shall pay assessments on its unsold Lots in the same manner as any other

Owner.

8.3. Computation of Maintenance Assessment. At least sixty (60) days before
the beginning of each fiscal year, the Board shall prepare a budget covering the estimated
Common Expenses including Neighborhood Common Expenses during the coming year,
including a capital contribution to establish a reserve fund in accordance with a budget

separately prepared as provided in Section 8 4.

8.3.A. Maintenance Assessments shall be levied equally against all Lots
and shall be set at a level that is reasonably expected to produce total income for the
Association equal to the total budgeted Common Expenses, including reserves. In
determining the total funds to be generated through the levy of Maintenance Assessments,
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the Board. in its discretion, may consider other sources of funds available to the
Associalion, including any surplus from prior years and any assessment income expected
to he generated from any additional Lots reasonably anticipated to become subject to
assessment during the fiscal year. Neighborhood Assessments shall be levied equally

against all Lots within the applicable Neighborhood.

B.3.B, So long as the Declarant owns any Additional Property, the
Declarant may, but shall not be obligated to, reduce the Maintenance Assessment for any
fiscal year by payment of a subsidy (in addition to any amounts paid by Declarant under
Sectinn 8.2), which may be treated as either a contribution or an advance against future
assaisients due from the Declarant, or a loan, in the Declarant’s discretion. Any such
zubsidy shall be conspicuously disclosed as a fine item in the Common Expense budget,
and the treatment of such subsidy shall be made known to the membership. The payment
of such subsidy in any year shall under no circumstances obligate the Declarant to continue
payment of such subsidy in future years, unless otherwise provided in a wiitten agreement

between the Association and the Declarant,

8.3.C. The Board shall send a copy of the budget and notice of the
amount of the Maintenance Assessment for the following year to each Owner at least thirty
(30) days prior to the beginning of the fiscal year for which it is to be effective. if the
Maintenance Assessment does not represent more than a twenty percent (20%) increase
from the previous year, it shall become effective an the first day of the fiscal year, If the
Maintenance Assessment represents more than a twenty percent (20%) increase from the
previous year, it shall become effective on the first day of the fiscal year unless
disapproved at a meeting by Voting Members representing more than seventy-five percent
{75%) of the total Class "A” votes in the Association and seventy-five percent (75%) of the
total number of Voting Members, and by the Class “B” Member, if such exists. There shall
be no obiigation to call 2 meeting for the purpose of cansidering the budget except on
petition of the Voting Members as provided for special meetings in Section 2.4 of the By-
Laws, which petition must be presented to the Board within {en {10) days after defivery of
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8.3.D. If the proposed budget is disapproved or the Board fails for any
-eason to determine the budget for any year, then until such time as a budget is
determined, the budget in effect for the immediately preceding year shall continue for the

current year,

8.4, Reserve Budget and Capital Contribution. The Board shall annually

prepare a reserve budget that takes into account the number and nature of replaceable
assats within the Common Area, the expected fife of each asset, and the expected repair or
replacement cost. The Board shall set the required capital confribution in an amount
suliceri to permit meeting the projected needs of the Association, as shown on the
audget, with respect both to amount and timing by annual Maintenance Assessments over

1t bdget period.

8.0 Special Assessments. In addition to other authorized assessments, the

Association may levy Special Assessments from time to time to cover unbudgeted
expenses or expenses in excess of those budgeted. Except as otherwise specifically
provided in this Declaration, any Special Assessment shall require the affirmative vote or
written consent of Voting Members representing more than sixty-seven percent (67%) of
the total votes allocated to Lots that will be subject to such Special Assessment, and the
affirmative vote or written consent of the Class “B” Member, if such exists. Special
Assessments shall be payable in such manner and at such times as determined by the
Board, and may be payable in installments extending beyond the fiscal year in which the

Special Assessment is approved.

8.6 Reimbursement Assessments. The Association shall have the power to

levy Reimbursement Assessments against a particular Lot as follows:

86.A. to cover the costs, including overhead and administrative costs, of
providing benefits, items, or services to the Lot or occupants thereof upon request of the

Owner pursuant to a menu of special services that the Board mav from time to time
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authorize to be offered to Owners and occupants (that might include, without limitation,
landscape maintenance and pest control), which assessments may be levied in advance of
the provision of the requested benefit, item or service as a deposit against charges to be

ncurred by the Owner; and

8.6.B. to cover costs incurred in bringing the Lot or Limited Common Area
into compliance with the terms of the Governing Documents, or costs incurred as a
consequence of the conduct of the Owner or occupants of the Lot, their agents,
contraclors, employees, licensees, invitees, or guests; provided, the Board shall give the
Lot Owner prior written notice and an opportunity for a hearing, in accordance with Section
3.23 of the By-Laws before levying any Specific Assessment under this Subsection B.

8.7. Lien for Assessments. The Association shall have a lien against each Lot

to secure payment of delinquent assessments, as well as interest subject to the limitations
of New Mexico law, late charges and costs of collection (including attorneys’ fees).
8.7.A Such lien shall be superior to all other liens, except:

B8.7.A the liens of alltaxes, bonds, assessments, and other levies

that by law would be superior; and

8.7 Aii. the lien or charge of any first Mortgage of record at the
time such lien attaches (meaning any recorded Mortgage with first priority over other
Mortgages) made in good faith and for value. Such lien, when delinquent, may be enforced

by judicial foreclosure.

8.7.B. The Association may bid for the Lot at foreclosure and acquire,
hold, lease, mortgage, and convey the Lot. While a Lot is owned by the Association

following foreclosure:

8.7 B.i. no right to vote shall be exercised on its behalf: and

e |
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8.7.B.ii. no assessment shall be levied on it. The Association may
sue for unpaid assessments and other charges authorized hereunder without foreclosing or

wa:viig the lien securing the same.

8.7.C. The sale or transfer of any Lot shall not affect the assessment lien
or relieve such Lot from the fien for any subsequent assessments except pursuant to
foreclosure of a first Mortgage. A Mortgagee or other purchaser of a Lot who obtains title
pursuant to foreclosure of the Mortgage shall not be personally liable for assessments on
stich Lot due prior to such acquisition of title. Such unpaid assessments shall be deemed to
be Common Expenses collectible from Owners of all Lots subject to assessment under

Saection 8.8, including such acquirer, its successors and assigns.
8.8. Commencement of Assessments.

8.8.A The obligation o pay assessments shall commence as to each Lot
on the first day of the month after all of the following have occurred:

B.8A. the Lot has been made subject to this Declaration;

8.8.Ai. the Board has first determined a budget and levied

assessments pursuant to this Article: and

8.8.Aiii. a certificate of occupancy has been issued for the

residence constructed upon the Lot.

8.88. The first annual Maintenance Assessment lavied on each Lot shall
be adjusted according to the number of months remaining in the fiscal year at the time

assessments cormmence on the Lot.

88C. If a certificate of occupancy is not issued within two (2) years after

a Builder becomes the Owner of a Lot, the Builder shall pay the assessment for such Lot
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until a certificate of occupancy is issued for such Lot; provided. however, that any Builder
that is the developer of its own Lats, and not a Builder that purchases developed Lots, shall

not be subject to this Paragraph 8.8.C.

8.9. Failure to Assess. Failure of the Board to fix assessment amounts or rates

or to deliver or mail each Owner an assessment notice shall not be deemed a waiver,
modification, or a release of any Owner from the obligation to pay assessments. In such
event, each Owner shall continue to pay Maintenance Assessments or whatever other
assessments as may be due on the same basis as during the last year for which an
assessment was made if any, until a new assessment is ievied, at which time the

Association may refroactively assess any shortfalls in collections.
8.10. Exempt Properties. Common Area, and any property dedicated fo and
accepted by any governmental authority or public utility, shall be exempt from payment of

Maintenance Assessments and Special Assessments.

8.11. Capitalization of Association. Upon acquisition of record title to a Lot by the

first Owner thereof other than the Declarant or a Builder, a contribution shall be made by or
on behalf of the purchaser to the working capital of the Association in an amount equal to
one-sixth (/) of the annual Maintenance Assessment per Lot for that year. This amount
shall be in addition to, notin lieu of, the annual Maintenarnce Assessment and shall not be
considered an advance payment of such assessment. This amount shall be deposited into
the purchase and sales escrow and disbursed therefrom to the Association for use in
covering operating expenses and other expenses incurred by the Association pursuant to

this Declaration and the By-Laws.

9, ARCHITECTURAL STANDARDS

9.1. Architectural Control Committee. The Committee shall consist of at least
three. but not more than five, persons who shall serve one-year terms renewable by
appointment and shall hav o oriedictinn over all original construction on any
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portion of the Properties. Until 100% of the Properties and the Additional Property has been
veveloped and conveyed to Owners other than Builders, the Declarant retains the right to
appuint all members of the Committee who shall serve at the Declarant's discretion. There
shall be no surrender of this right prior to that time except in a written instrument in
recordable form executed by Declarant with the written consent of the owner of the
undeveloped portions of the Additional Property. Upon the expiration of such right, the
Board shall have the right to appoint the members of the Committee, who shall thereafter

serve and may be removed in the Board’s discretion.

9.2. Generai:

9.2.A Required Approval. No structure shall be placed, erected or
installed upon any Lot, and no improvements (including staking, clearing, excavation,

grad 15 and other site work; exterior alteration of existing improvements; and planting or
remcval of landscaping materials) shall take place except in compliance with this Article
and with approval of the Committee, uniess exempted from the application and approval

requiietnents pursuant to Section 9.5.

9.28B. Exception for Repainting and Rebuilding. No approval shall be
required to repaint the exterior of a structure in accordance with the originally approved

color scheme or to rebuild in accordance with originally approved plans and specifications.

g.2.C. Limited Application. This Section 9 shall not apply to the activities
of the Declarant or to improvements to the Common Area by or on behaif of the

Association.

920, Amendment. This Section 9 may not be amended without the
Declarant’'s written consent so long as the Declarant owns any land subject to this

Declaration or subject to annexation to this Declaration.

9.3. initial Guidelines and Architectural Control Rules.
EEMQPIIBiB
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9.3A Interiors. Any Owner may remodel, paint or redecorate the interior

of structures on his Lot without approval.

9.3.B. Building Style. Every house shall be built in the Pueblo, Territorial,
Noithern New Mexico Territoriat, Southwest Traditional or Southwest Contermporary style,

or other as approved and deemed appropriate by the Committee.

9.3.C. Roofs. Every house shall be built with a parapet roof, a concrete or
clay tile roof, a twenty-five (25) year architectural style shingle roof, a roof combining
paiapets and concrete or clay tiles, or a roof combining parapets and twenty-five (25) year

archi-zciural styles.

93.0D. Exterior Finishes.

9.3.D.i. Every house built shall have a stucco veneer. Exterior
firish maierial colors shall be complementary to and harmonious with each other. Accent
colors for exterior irim, garage doors, windows, doars and details that are harmonious with
each other and with the overall color scheme of the residence are aliowed. Colors of
porches, trellises, and decks attached to or adjacent to the residence shall be consistent
with the exterior finish colors of the residence. A three-color scheme for the exterior of
residences is encouraged: roof color, primary wall color, and trim color {window and door
trim, garage door, roof trim, miscellansous trim). Primary wall colors and garage door colors

shall be limited to earth-tone colors, except that gray shall not be permitted.

8.3.0.i. House trim shall be limited to stone, adobe, metal, wood or
simulated wood, No unfinished (unancdized) metal frames are allowed on the exterior of

the residence,

9.3.Dii. Yard Walls, Fencing. Common walls shall conform to the

applicable Concrete Masonry Unit (“CMU") wall standard as determined for each

L e
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comraunity. and any material changes lo such walls shall require the written consent of the
nexyhiborys) adjoining the wall. Privacy Walls are those walls constructed along the
individual Lot property lines between Lots. Community Perimeter Walls are those walls
shown as such on the Perimeter Wali exhibit attached hereto as Exhibit B. Maintenance of
Community Perimeter walls are the joint responsibility of the Association and the Owner
whose property the perimeter wall abuts. The Association is responsible for maintaining
nerimeater wall fencing, and portions of fencing that abut the common areas of the
comrmunity. The Owner is responsible for the portion of the fencing that faces and abuts
his nroperty  Nothing contained herein constitutes responsibility for the negligence of the

ather party,

9.3.D.iii.a. Privacy Walls shall be o{ masonry construction
confarming to the applicable Concrete Masonry Unit (“CMU”) wall standard as determined
for each community. The color shall be determined by Developer, subject to the Design
Guidelines and Architectural Control Ruies, with a cap block unless otherwise specifically
required by the neighborhood-specific guidelines. Privacy Walls that face a street and are
not Community Perimeter Walls (for example, those Privacy Walls between the side Lot line
and the residence and sideyard walls adjacent to a street on a corner Lot) shall be a
minimum of fifty-six (56) inches in height and constructed with standard CMU block walis as
determined for each community in material, color and installation specifications unless
approved otherwise by the Committee.  Privacy Walls shall not exceed six (B) feet in
height above the adjacent highest finished grade, unless approved otherwise by the
Committee. Openings in Privacy Walls that are adjacent to a street right-of-way require

approval of the Committee.

9.3.Diiib.  The cost of reasonable repair, maintenance and
replacement of Privacy Walls will be shared equally by the Owners of the Lots on either
side of the wall. Each Owner may make reasonable use of the Privacy Wall in a manner
that does not interfere with the other Owner’s use of the wall and does not otherwise viclate
any regulations or guidelines created or adopted by the Committee. Any Owner who, by
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negligent or wiliful action or failure to act, causes a Privacy Wall to subside, tip or fall shall

hear the entire cost of restoring, repairing or shoring up such wall.

9.3.Diii.e.  “Community Perimeter Walls™ are defined as the
walls shown on the Perimeter Wall exhibit attached hereto. The Association and Owner
wihase property abuts the perimeter wall will structurally and cosmetically maintain the
Community Perimeter Wall(s). The Association is responsible for the maintenance of
Perimeter Walls facing Common Areas and the Owner is responsible for the maintenance
cf the Perimeter Wall(s) facing his property. Nothing in this section shail be construed 1o
reqiire the Association to maintain, repair or replace all or any portion of a Community
Ferracier VWall damaged by a lot Owner or Owners’ representatives. No changes to the
Curnaae.ity Perimeter Wall(s) are allowed without the approval of the Committee.

9.3.D.ii.d.  All walls shali conform with the COA zoning

requirements,

93.E Air Conditioning. Air conditioning units shall be ground-mounted
and screened from view from the street and adjacent lots or entirely concealed by parapets.
Roof-mounted units shall be permitted only on fiat roofs with parapet walis

9.3 F. Miscellaneous House Features. Awnings, decks, solar collectors,
antennas, site lighting, playhouses, storage sheds and the like shall require approval of the

Committee before placement or construction.

9.3.G Landscaping. Xeriscaped front yards shall be required with a
prescribed plant and groundcover palette pursuant to the standards as adopted by the
COA. Grey rock is expressly prohibited. Landscape plans shali require approval of the

Committee.

94, Architectural Review. Responsibility for administration of the Design

Guidelines and Architectural Control Rules and review of all apphcatlons fnr M—" tion
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and rmodifications under this Article shall be handied by the Committee. The members of
the Committee need not be Members of the Association or representatives of Members,
and may, but need not, include architects, landscape architects, engineers or similar
professionals, whose compensation, if any, shall be established from time to time by the
Board. The Board may establish and charge reasonable fees for review of applications
bereunder and may require such fees to be paid in full prior to review of any application.
Such fees may include the reasonable costs incurred by the Commitiee in having any

application reviewed by architects, engineers or other professionals.

9.5, Design Guidelines and Architectural Control Rules. The Declarant has
nercin prepared certain initial Design Guidelines and Architectural Control Rules for the
Properties. The Design Guidelines and Architectural Control Rules are intended to provide
guidance to Owners and Builders regarding matters of particular concern to the Commitiee
in considering applications hereunder. The Design Guidelines and Architectural Control
Rules are not the exclusive basis for decisions of the Committee, and compliance with the
Design Guidelines and Architectural Control Rules does not guarantee approval of any

apphcation.

8.5A The Committee shall adopt such Design Guidelines and
Architectural Control Rules at its initial organizational meeting and thereafter shall have
sole and full authority to amend them. Any amendments to the Design Guidelines and
Architectural Control Rules shall be prospective only and shall not apply to require
modifications to or removal of structures previously approved once the approved
construction or modification has commenced. There shall be no limitation on the scope of
amendments to the PDesign Guidelines and Architectural Control Rules. The Commiittes is
expressly authorized to amend the Design Guidelines and Architectural Control Rules to
clarify requirements previously imposed, provided, however, that in doing so the Committee
may not compromise the intent of the Governing Docuiments or the aesthetics of the
community. At no time may the Design Guidelines and Architectural Control Rules be in

conflict with local, siate or federal statutory or case law.
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9.5.B. The Committee shall make the Design Guideiines and
Architectural Control Rules avaitable to Owners and Builders who seek to engage in
development or construction within the Properties. In the Declarant’s discretion, such
Design Guidelines and Architectural Control Rules may be recorded in the Real Estate
Records, in which event the recorded version, as it may unilaterally be amended from time
to time, shall control in the event of any dispute as to which version of the Design
Guidelines and Architectural Control Rules was in effect at any particular time.

95.C. The Committee may promulgate detailed procedures and
standards governing its area of responsibility, consistent with those set forth in the Design
Guidelines and Architectural Control Rules and subject to review and approval or
disapproval by the Committee. Any standards adopted by the Commitiee may be more
restrictive than the Design Guidelines and Architectural Control Rules, but under no
clicumstances shall they be inconsistent with the Design Guidelines and Architectural

Controt Rules.

98. Procedures: Plans and specifications showing the nature, kind, shape,
color, size, materials, and location of all proposed structures and improvements shall be
submitted to the Committee for review and approval (or disapproval), prior to construction
as applicable. In addition, information concerning irrigation systems, drainage, lighting,
landscaping and other features of proposed construction shall be submitted as applicable.
In reviewing each subrnission, the Committee may consider the guality of workmanship and
design, harmony of external design with existing structures, and location in relation to
surrounding structures, topography, and finish grade elevation, among other things.
Decisions of the Committee may be based on purely aesthetic considerations. Each Owner
acknowledges that opinions on aesthetic matters are subjective and may vary as

Committee members change over time.

9.6.A, in the event that the Committee fails to approve or to disapprove
any application within thirty (30) days after submission of all information and materials
reasonably requested, the application shall be deemed not to have been approved,
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However no approval, whether expressly granted or deemed granted pursuant to the
foregoing, shall be incensistent with the Design Guidelines and Architectural Control Rules
unless a variance has been granted in writing by the Committee pursuant to Section 9.8.

9.6.B. Notwithstanding the above, the Committee, by resolution, may
exempt certain activities from the application and approval requirements of this Article,
provided such activities are undertaken in strict compliance with the requirements of such
resolution. For example, exact duplication of a home design that has already been
appreved by the Committee, including residence, attached features, accessory structures,

site structures and landscaping, does not require further approval by the Committes.

97. No Waiver of Future Approvals. Approval of proposals, plans and
specifications, or drawings for any work done or proposed, or in connection with any other

m&tier requiring approval, shall not be deemed to constitute a waiver of the right to withhold
approval as to any similar proposals, plans and specifications, drawings, or other matters

subsaquently or additionally submitted for approval.

9.8, Varnance: The Committee may authorize variances from compliance with
any of its guidelines and procedures when circumstances such as unusual topoaraphy,
natural obstructions, hardship, or aesthetic or environmental considerations reqguire, but
only in accordance with duly adopted rules and regulations. Such variances may be
granted only when unique circumstances dictate, and no variance shail;

9.8.A. be effective unless in writing; or

9.88B. preclude the Committee from denying a variance in other
circumstances. For purposes of this Section, the inability to obtain approval of any

governmental agency, the issuance of any permit, or the terms of any financing shall nct be
considered a hardship warranting a variance.
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9¢ Limitation of Liability: Review and approval of any application pursuant to
this Article is made on the basis of aesthetic considerations only, and the Committee shall

not bear any responsibility for ensuring the structural integrity or soundness of approved
cansiruction or modifications, or for ensuring compliance with building codes and other
governmental requirements. Neither the Declarant, the Association, the Board, the
Committee, nor any member of any of the foregoing shall be held liable for any njury,
damage:s, or loss arising out of the manner or quality of approved construction on or
modifications to any Lot. In all matters, the Committee and its members shall be defended

and indemnified by the Association as provided in Section 4.7,

v 10, Enforcement; Any structure or improvernent placed or made in violation of
this .Articie shall be deemed to be nonconforming. Upon written request from the Board or
the Dectarant, Owners shall, at their own cost and expense, remove such structure or
i pr..rement and restore the Lot to substantially the same condition as existed prior to the
nonconforming work. Should an Owner fail to remove and restore as required, the Board or
its designees shall have the right to enter the Lot, remove the violation, and restore the Lot
to substantially the same condition as previously existed. All costs, together with the
interest at the maximum rate then allowed by law and administration expenses, may be
assessed against the benefited Lot and collected as a Reimbursement Assessment.

9.10.A, Unless otherwise specified in writing by the Committee
granting approval, all approvals granted hereunder shall be deemed conditioned upon
completion of all elements of the approved work and all work previously approved with
respect to the same Lot, unless approval to modify any application has been obtained. In
the event that any Person fails to commence and diligently pursue to completion all
approved work, the Association shall be authorized, after notice to the Owner of the Lot and
an opportunity to be heard in accordance with Section 3.23 of the By-Laws, to enter upon
the Lot and remove or complete any incomplete work and to assess all costs incurred
against the Lot and the Owner thereof as a Reimbursement Assessment.
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9.10.B.  The Association shalf have the authority and standing to pursue all

legal and equitable remedies available to enforce the provisions of this Article and the

agecisions of the Commitiee.

9.11. Soils Condition: Declarant, the Association and/or the Committee make no
warranty or representation concerning the sail and/or the characteristics or structural
stability of the Properties. Each Owner shall assess the sufficiency of the load-bearing
capacity of his or her Lot and ihe effect of possible soil subsidence upon the structures
iended to be placed thereon that are, in part, dependent upon the condition of the
underlying soils, footing, foundation and structural design and plans used for construction
cr: the Lot. Declarant, the Association and/or the Committee shall not be liable should the
footirg. foundation or structural design or plan of the structures placed on the Properties
prove insufficient to prevent structural distress or damage to the structures erected thereon
by the Ownears caused by soil subsidence, settiement, collapse or expansion. Each Owner
agrees to cause construction upon his or her Lot {o be in conformity with the
recommendations contained within the soils report prepared for the Properties, available at
the office of the Declarant, or recommendations of an independent soils report prepared by

a consultant retained by the Owner.

10. PLAN OF DEVELOPMENT

10.1. Applicability and Effect. Declarant has established a general plan of

development for the Properties as a master planned community in order to enhance all
Owners' quality of living and collective interests, the aesthetics and environment within the
Properties, and the vitality of and sense of community within the Properties, all subject to
the Board’s and the Members’ ability to respond to changes in circumstances, conditions,
needs and desires within the master planned community and to regulate and control the
Common Area. The Properties are subject to the Design Guidelines and Architectural
Control Rules, the land development, architectural, and design provisions described in
Section 9, the other provisions of this Declaration governing individual conduct and uses of
and actians upon the Prope""m: and the Use Restrictions contained in this Declaration, all
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of which establish affirmative and negative covenants, easements, and restrictions on the

Preperties.

10.2. All provisions of this Declaration and any Association rules shall apply to all
Owners, occupants, tenants, guests and invitees of any Lot. Any lease on any Lot shali

provide that the lessee and ali occupants of the leased Lot shall be bound by the terms of

the Governing Documents.

11, UsE RESTRICTIONS

11.1. The following restrictions shall apply to all of the Properties until such time
as they are amended, modified, repealed or limited by rules of the Association adopted

pursuant to Section 11.4 herecf.

11.2. General: The Properties shall be used only for residential, recreational, and

related purposes (which may include, without limitation. an information center andfor a
sales office to aid the Declarant or any Builder owning Lots within the Properties to assist in
the sale of the Properties, offices for any property manager retained by the Association, or
business offices for the Declarant or the Association) consistent with this Declaration and

any Supplemental Declaration.

11.3. Restricted Activities: The following activities are prohibited within the

Properties unless expressly authorized by, and then subject to such conditions as may be

imposed by, the Committee:

11.3.A.  Vehicles: The Owner of any Lot where a vehicle is parked in
violation of this or other Subdivision parking restrictions shall indemnify and hold harmiess

the Association against any liability resulting from such violation.

11.3.Ai.  Parking of any vehicle overnight other than in the garage,

axcept when more vehicles are present than the garage will accommodate, in which case

Hary Herrera
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the vehicles may be parked overnight in the driveway for temporary periods reasonable

unces the circumstances.

11.3.Alil.  Parking so as to block sidewalks and/or driveways.

11.3.A.ii.  Parking of any commercial vehicles or equipment, boats,
mobile homes, motor homes, recreational vehicles, golf caris, trailers, campers, camper
shells, stored vehicles or inoperable vehicles within the Properties unless such vehicles are

appropriately screened as determined by the Committee.

11.3.A.iv.  Construction, service and delivery vehicies shall be
exempt from this provision during daylight hours for such period of time as is reasonably

necessary to provide service or to make a delivery to a Lot or the Common Area.

11.3.A.v.  No automobile, motorcycle or other motor vehicle shall be

constructed, reconstructed or repaired upon any Lot, tract or street within the Subdivision.

11.3.Avi.  Noinoperable vehicle, including but not limited to, vehicles
with flat tires or expired license plates, may be stored or parked so as to be visible on any

Lot, tract or street for more than five (5) days.

11.3.Avii. No vehicles of any type are to be parked on the

fandscaped areas of any Owner's Lot or associated Common Areas.

11.3.Aviil. The Association shall have the right to maintain

mainienance vehicles within the Subdivision:

11.3.B.  Raising, breeding or keeping of animals, livestock, or poultry of any
kind for commerciai purposes is prohibited. A reascnable number of dogs, cats, or other
usual and common household pets may be permitted on a Lot. All pets wiil be kept in
compliance with the COA Animal Services Ordinance. All pets must be licensed and

oz AN 222,
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inoculated as required by law. Dogs and cats must be leashed at all times when outside the
Owners' back yards. Owners must promptly clean up their pets’ droppings in all Common
Areas and in their own yards. Owners who do not comply with the COA Animal Services
Ordinance will be reported to Aniral Control for sanctions including fines and impounding;

11.3.C.  Any activity that emits foul or obnoxious odors outside the Lot,
creates noise or other conditions that tend to disturb the peace or threaten the safety of the
occupants of other Lots, or tends to cause embarrassment, discomfort, annoyance, or

nuisence to persons using the Common Area or to the occupants of other Lots;

11.3.D.  Any activity that violates local, state or federal laws or regulations;

however, the Board shall have no obligation to take enforcement action in the event of a

vinlation;

11.3.E.  Pursuit of hohbies or other activities that tend to cause an unclean,

unhealthy or untidy condition to exist outside of enclosed structures on the Lot;
11.3.F.  OQutside burning of trash, leaves, debris or other materials;

11.3.G. Use ordischarge of any radio, loudspeaker, horn, whistle, bell, or
other sound device so as to be audible to occupants of other Lots, except aiarm devices

used exclusively for security purposes,;

11.3.H.  Dumping of petroleum products, fertilizers, or other potentially
hazardous or toxic substances in any drainage ditch or elsewhere within the Properties;
provided, however, that, subject to applicable law, fertilizers may be applied to landscaping
on Lots provided care is taken to minimize runoff, and Decfarant and Builders may dump

and bury rocks and trees removed from a building site on such building site;

garbage pickups, and then only in approved containers;
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11.3J.  Lawn clippings, yard wastes, and compost piles may be

raintained only if screened from the view of any other L.ot, roadway, or any portion of the

Common Area;

11.3.K.  Obstruction or re-channeling of drainage flows after location and
installation of drainage swales, storm sewers, or storm drains, except that the Declarant
and the Association shall have such right; provided, the exercise of such right shall not
ratenally omminish the value of or unreasonably interfere with the use of any Lot without the

Owner's consent;

11.3.L.  Subdivision of a Lot into two or more Lots, or changing the
boundary lines of any Lot after a subdivision plat including such Lot has been approved and
filed in tl.c Public Records, except that the Declarant shalt be permitted to subdivide or
replat Lots that it owns and minor lot line adjustments may be made with the prior written
approval of the Committee to remedy encroachments, setback violations, or simiiar

problems;

11.3.M.  Discharge of firearms; provided, the Board shalt have no obligation

to take action to prevent or stop such discharge:

11.3.N.  Storage of common household hazardous materials such as
gasoline and other fuels, fertilizers, and paint supplies is limited to a reasonable amount of
fuel and ferstilizer for emergency purposes and ordinary fawn care, and supplies for
customary home maintenance; provided, the Association shall be permitted to store fuel for

operation of maintenance vehicles, generators, and similar equipment;

11.3.0. Maintaining any business or trade within a Lot, except that an
Owner or occupant residing in a Lot may conduct business activities within the Lot so long
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11.3.0.1.  the existence or operation of the business activity is not

apparen! or detectable by sight, sound, or smeli from outside the Lot;

11.3.0.ii.  the business activity conforms to all zoning requirements

for the Properties;

11.3.0.iii.  the business activity does not involve regular visitation of
the Lot by an inordinate number of chents, customers, suppliers, or other business invitees

or door-o-door solicitation of residents of the Properties: and

11.3.0.iv. the business activity is consistent with the residential
sharn~ier ot the Properties and does not constitute a nuisance, or a hazardous or offensive
usa, ot threaten the security or safety of other residents of the Properties, as may be

dete. w'neddin the sole discretion of the Commities.

11.3.0.v. Theterms “business” and “trade,” as used in this provision,
shalt be construed to have their ordinary, generally accepted meanings and shall include,
without limitation, any occupation, work, or activity undertaken on an ongoing basis that
involves the provision of goods or services to persons other than the provider's family and
for which the provider receives a fee, compensation, or other form of consideration,

regardiess of whether:

11.3.0.v.a.  such activity is engaged in fuli- or part-time,

11.3.0.v.b.  such activity is inlended to or does generate a

profit, or

11.3.0.v.c.  a license is required. This subsection shall not

apply to development or sales activities by the Declarant or a Builder;
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11.3.0.vi.  The leasing of a Lot shall not be considered a business or
trade within the meaning of this Section. “Leasing” is defined as regular, exclusive
occupancy of a Lot by any Person, other than the Owner for which the Owner receives any
consideration. The Board may require a minimum lease term of up to twelve (12) months.
Alf leases shall be in writing, and notice of any lease, together with such any other
information required by the Board, shall be given to the Board by the Lot Owner within
fiteen (15) days of execution of the iease. Owner shall fumish to the Asscciation the
mailing address and telephone number of Owner and Lessee. The Owner must make
avai'ible to the Lessee copies of the Declaration, By-Laws, and Design Guidelines and

Arch.tectural Control Rules, and a writien receipt of same is to be furnished to the

Asaociaton

11.3.P.  Any construction, erection, or placement of anything, permanently
or temporarily, on the outside portions of the Lot, whether such portion is improved or
unimproved, except in strict compliance with the provisions of Section 9 of this Declaration
and approval of the Committee. This shall include, without limitation, clotheslines: garbage
cans; woodpiles; swimming pools; directional or spot lighting; antennas, satellite dishes, or
other apparatus for the transmission or reception of telephone, television, radio, data,
satellite, or other signals of any kind, except apparatus instalied and maintained for the
public by public utilities in public utility rights-of-way: and walls, dog runs, animal pens, or

fences of any kind;

11.3.Q.  The maintenance on a Lot of plants, animals, devices or other
things of any sort whose activities or existence in any way is noxious, dangerous, unsightly,
unpleasant, or of a nature as may diminish or destroy the enjoyment of the Properties;

11.3.R.  The maintenance on a Lot of structures, equipment or other items
on the exterior portions of a Lot that have become rusty, dilapidated or otherwise fallen into

disrepair.
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11.3.8. Theleaving of unattended perscnal property in parking areas, on
side:walks or lawns, or in the Common Areas. Such property includes but is not limited to
baby carriages, bicycles, playpens, wagons, toys, benches and chairs. Such property shail

not be stored where visible from the street.

11.3.T. The operation of motorized vehicles, other than motorized

wheeichairs and the like, on trails maintained by the Association.

11.3.U.  Any activity that would increase the rate at which insurance against
loss or damage by fire and the perils covered by exiended coverage, bodily injury or
property damage coverage may be obtained, or cause any other Lot or residence to be

uning yrable or have such insurance canceled or suspended.

11.4. Authorily to Promulgate Use Restrictions: Subject to the terms of this
Article:, the initial Use Restrictions may be modified in whole or in part, repealed or

expanded as follows:

11.4.A. Subject to the Board’s duty to exercise business judgment and
reasonableness on behalf of the Association and its Members, the Board may adopt rules
that modify, cancel, limit, create exceptions to, or expand the initial Use Restrictions. The
Board shall send notice by mail {0 all Owners concerning any such proposed action at least
fifteen (15) business days prior to the Board meeting at which such action is to be
considered. Voting Members shail have a reasonable opportunity to be heard at a Board
meeting prior to such action being taken. Such action shall become effective, after
compliance with subsection (¢} below, unless disapproved at a meeting by Voting Members
representing more than seventy-five percent (75%) of the total Class “A” votes in the
Association and by the Class "B” Member, if any. The Board shall have no obligation to call
a meeting of the Voting Members to consider disapproval except upon receipt of a petition
of the Voting Members as required for special meetings in the By-Laws. Upon such petition
of the Voting Members prior to the effective date of any Board action under this Section, the
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propesed action shall not become effective until after such meeting is held, and then

subject e the outcome of such meeting.

11.4B.  Alternatively, the Voting Members, at an Association mesting duly
calied for such purpose, may adopt rules that modify, cancel, limit, create exceptions to, or
expand the Use Restrictions by a vote of Voting Members representing more than seventy-
five percent (75%) of the total Class “A” votes in the Association and the approval of the

Ciass “B” Member, if any.

11.4.C.  Atleast thirty (30) days prior {0 the effective date of any action
tren under subsections (a) or (b) of this Section, the Board shali send a copy oftherule to
each Owner specifying the effective date. The Association shall provide, without cost, a
cupy of the Use Restrictions then in effect to any requesting Member or Mortgagee.

11.4.D.  Within thirty {(30) days of the effective date of the amended Use
Restrictions, a copy of the amended Use Restrictions certified by the Board Secretary as
having been duly adopted shail be recorded in the Real Estate Records.

11.4E.  Nothing in this Article shall authorize the Board or the Voting
Members to modify, repeal or expand the Design Guidelines and Architectural Control
Rules. in the event of a conflict between the Design Guidelines and Architectural Control
Rules and the Use Restrictions in the Declaration, the Declaration shall control.

11.5. Owner's Acknowledgment and Notice to Purchasers: Al Owners and

occupants of Lots are given notice that use of their Lots is limited by the Use Restrictions
as they may be amended, expanded and otherwise modified hereunder. Each Owner, by
acceptance of a deed, acknowledges and agrees that the use, enjoyment, and
marketability of his or her Lot can be affected by this provision and that the Use Restrictions
may change from fime to time. All purchasers of Lots are on notice that changes may have
been adopted by the Association; therefore, purchasers should obtain copies of all current
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Governing Documents, the Design Guidelines and Architectural Control Rules, and the

Declaration, with all as amended, from the Association.

11.6. Rights of Owners: No Use Restriction shall be adopted in viclation of the

following provisions, except as may be specifically set forth in this Declaration (either
initially or by amendment). The fimitations in this Section 11.6 shall apply to rules only; they
shall not apply to amendments to this Declaration adopted in accordance with Section 17.3.

11.6.A. Equal Treatment: Similarly situated Owners and occupants shall
be treated similarly; provided, the Use Restrictions may vary by Neighborhood.

11.6.B.  Signs: No Use Restriction shail regulate the content of political
signs; however, rules may regulate the time, place and manner of posting such signs

(i cluding design criteria).

11.6.C. Religious and Holiday Displays: The rights of Owners to display
religious and holiday signs, symbols, and decorations inside structures on their Lots of the
kinds normally displayed in residences located in single-family residential neighborhoods
shall not be abridged, except that the Association may adopt time, place, and manner
restrictions. All such displays must be removed within thirty (30) days after the holiday

ends. No Christmas displays of any kind may be erected before November 1.

11.6.00.  Household Composition: No Use Restriction shall interfere with the
freedom of occupants of Lots to determine the composition of their households, except that
the Association shall have the power to require that all cccupants be members of a single
housekeeping unit and to limit the total number of occupants permitted in each Lot on the
basis of the size and facilities of the Lot and its fair use of the Common Area.

11.6.E. Activities Within Dwellings: No Use Restriction shall interfere with

the activities carried on within the confines of dwellings, except that the Association may
prohihit activities not normally associated with property restricted to residential use, and it
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miny restricl or prohibit any activities that create monetary costs for the Assaciation or other
Owiers, that create a danger to the heafth or safety of occupants of other Lots, that
gonurate excessive noise or traffic, that create unsightly conditions visible outside the

dwelling, or that create an unreasonable source of annoyance.

11.6.F.  Allocation of Burdens and Benefits: No Use Restriction shall alter
the allocation of financial burdens among the various Lots or rights to use the Common
Aresz to the detriment of any Cwner over that Owner’s objection expressed in writing to the
Aszoriation. Nothing in this provision shall prevent the Association from changing the
Common Areas available, from adopting generally applicable rules for use of Common
Aree orrom denying use privileges to those who abuse the Common Area, violate rules or
this Declaration or fail to pay assessments. This provision does not affect the right to

increas 2 the amount of assessments as provided in Section 8.

11.6.G.  Alienation: No Use Restriction shall prohibit leasing or transfer of
any Lot, or require consent of the Assaciation or Board for leasing or transfer of any Lot;
provicied, the Association or the Board may require a minimum lease term of up to twelve
(12) months. The Association may require that Owners use lease forms approved by the
Association, but shall not impose any fee on the lease or transfer of any Lot greater than an
amount reasonably based on the costs to the Association of administering that lease or

transfer.

11.6.H. Reasonable Rights to Develop: No Use Restriction or action by
the Association or Board shall unreasonably impede the Declarant’s right to develop the

Properties,
12. EASEMENTS
12.1. easements of Encroachment. There shall be reciprocal appurienant

easernents of encroachment, and for maintenance and use of any permitted encroachment,
between each Lot and any adjacent Common Area and hetween adjacent Lots due to the
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unir*entional placement or setlling or shifting of the improvements constructed,
rezonstructed, or altered thereon (in accordance with the terms of these restrictions) to a
distance of not more than one foot, as measured from any point on the common boundary
along a line perpendicular to such boundary. However, in no event shalil an easement for
encroachment exist if such encroachment occurred due to willful and knowing conduct on

the part of, or with the knowledge and consent of, the Person claiming the benefit of such

easement.

12.2. Easements: There are hereby reserved to the Declarant, so long as the
Declarant owns any of the Property or the Additional Property; the Association; and the
desiyriees of each (which may include, without limitation, any governmental or quasi-
governmental entity and any utility company), perpetual non-exclusive easements upon,
across, over, and under all of the Properties (but not through a structure) to the extent
r.asonably necessary for the purpose of monitoring, replacing, repairing, maintaining and
operating cable, voice, data or video systems, master television antenna systems, and
other devices for sending or receiving data and/or other electronic signals; security and
similar systems; roads, walkways, pathways and trails; drainage systems; street lights and
signage; and all utilities, including, but not limited to, water, sewers, telephone, gas, and
electricity, and utility meters; and for the purpose of installing any of the foregoing on
property which the Declarant or the Association owns or within easements designated for

such purposes on recorded plats of the Properties.

12.2.A.  Declarant specifically grants to the local water supplier, electric
company, telephone company, and natural gas supplier easements across the Properties
for ingress, egress, installation, reading, replacing, repairing, and maintaining utility lines,

meters and boxes, as applicable.

12.2.B. There is hereby reserved to the Declarant, so long as the
Daclarant owns any of the Property or the Additional Property, the, non-exclusive right and
power to grant such specific easements as may be necessary, in the sole discretion of

Declarant, in connection with the orderly development of any of the Properties.
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12.2.C.  Anydamage to a Lot resulting from the exercise of the easements
described in subsections (a) and (b) of this Section shali promptly be repaired by, and at
the expense of, the Person exercising the easement. The exercise of these easements
shalt not extend to permitting entry into the structures on any Lot, nor shall it unreasonably
interfere with the use of any Lot and, except in an emergency, entry onto any Lot shall be

made only after reasonable notice to the Owner or occupant.

12.3. Easements to Serve Additional Property: The Declarant hereby reserves

for itself and its duly authorized agents, representatives, and employees, successors,
assigns, licensees, morigagees, and the Owner of the undeveloped Additional Property, an
easement over the Common Area for the purposes of enjoyment, use, access, and
development of the Additional Property, whether or not such property is made subject to
this Declaration. This easement includes, but is not limited to, a right of ingress and egress
over the Common Area for construction of roads and for connecting and installing utilities
on such property. Declarant agrees that it and its successors or assigns shall be
responsible for any damage caused to the Common Area as a result of vehicular traffic
connected with development of such property. Declarant further agrees that if the
easement is exercised for permanent access to such property and such property or any
portion thereof benefiting from such easement is not made subject to this Declaration, the
Declarant, its successors or assigns shall enter into a reasonable agreement with the

Association to share the cost of any maintenance that the Association provides to or along

any roadway providing access to such Properties.

12.4. Right of Entry; The Association shall have the right, but not the obligation
to enter upon any Lot for emergency, security, and safety reasons, to perform maintenance
pursuant to Section § hereof, and to inspect for the purpose of ensuring compliance with
the Governing Documents. Such right may be exercised by any member of the Board; the
Association's officers, agents, employees, and managers; the members of the Committee
pursuant to Section 9; and all police, firefighters, ambulance personnel, and similar
emergency perscnnel in the performance of their duties. Except in an emergency situation,
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entry shall only be during reasonable hours and after notice to the Owner. This right of
entry shail include the right of the Association to enter upon any Lot to cure any condition
that may increase the possibility of a fire or other hazard in the event an Owner fails or
refuses to cure the condition within a reasonabie time after requested by the Board, but
shall not authorize entry into any single family detached dwelling without permission of the
Owner, except by emergency personnel acting in their official capacities.

13. MORTGAGEE PROVISIONS
The following provisions are for the benefit of holiders, insurers and guarantors of
first Mortgages on Lots in the Properties. The provisions of this Article apply to both this

Declaration and to the By-Laws, notwithstanding any other provisions contained therein.

13.1. Notices of Action: An institutional holder, insurer, or guarantor of a first

Mortgage who provides a written reguest to the Association (such request to state the
name: and address of such holder, insurer, or guarantor and the street address of the Lotto
which its Mortgage relates, thereby becoming an "Eligible Holder”}, will be entitled to timely

written notice of:

13.1.A.  Anycondemnation loss or any casualty loss that affects a material
portion of the Properties or that affects any Lot on which there is a first Mortgage held,

insured, or guaranteed by such Eligible Holder,

13.1.B.  Anydelinquency in the payment of assessments or charges owed
by a Lot subject to the Mortgage of such Eligible Holder, where such delinquency has
continued for a period of sixty (60) days, or any other viclation of the Declaration or
By-Laws relating to such Lot or the Owner or Occupant that is not cured within sixty (60)

days;

13.1.C.  Anylapse, cancellation, or material modification of any insurance

policy maintained by the Association.
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13.2. No Priority: No provision of the Governing Documents gives or shail be
consirued as giving any Owner or other party priority over any rights of the first Mortgagee
of any Lot in the case of distribution to such Owner of insurance proceeds or condemnation

awards for losses to or a taking of the Common Area.

13.3. Notice to Association: Upon request, each Owner shall be obligated to
furnich to the Association the name and address of the holder of any Morigage

enciimbering such Owner’s Lot.

13.4.  Failure of Motgagee to Respond. Any Morigagee who receives a written
reguast from the Board to respond to or consent to any action shall be deemed to have
zprroved such action if the Association does not receive a written response from the
iortgagee within thirty (30) days of the date of the Association’s request, provided such
request is delivered to the Mortgagee by certified or registered mail, return receipt

reguested.

13.5. HUD/NVA Approval: As long as there is a Class “B" membership, the
following actions shall require the prior approval of the U.S. Department of Housing and
Urban Development or the U.S. Department of Veterans Affairs, if either such agency is

insuring or guaranteeing the morigage on any Lot, merger, consolidation or dissolution of
the Association; annexation of additional property other than the Additionat Property;

dedication, conveyance or mortgaging of Common Area; or malerial amendment of this

Declaration.

14. DECLARANT'S RIGHTS
14.1. Any or all of the special rights and obligations of the Declarant set forth in

this Dreclaration or the By-Laws may be transferred in whole or in part to other Persons,
provided that the transfer shall not reduce an obligation or enlarge a right beyond that
which the Declarant has under this Declaration or the By-Laws. No such transfer or

assignment shali be effective unless it is in a written instrument signed by the Deciarant

o
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and duly recorded in the Real Estate Records or, in the case of foreclosure or deed in lieu
of forectosure of a security interest granted by Declarant, tax sale, judicial sale, or sale
under the Bankruptcy Code, the person acquiring title to such property may succeed to any
or all of the Dectarant’s rights contained in the Governing Documents as are set forth in the
writt=n instrument evidencing the conveyance and recorded in the Pubic Records.

14.2. The Declarant and Builders authorized by Declarant may maintain and
carry on upon portions of the Common Area such facilities and activities as in the sole
opinton of the Declarant may be reasonably required, convenient, or incidental to the
construction or sale of Lots, including, but not limited to, business offices, signs, model
Luts and sales offices. The Declarant and authorized Builders shall have easements for

azceys to and use of such facilities.

14.3. The Declarant and its employees, agenis and designees shall also have a
right and easement over and upon all of the Common Area for the purpose of making,
constructing and installing such improvements to the Common Area as it deems

appropriate in it sole discretion.

14.4, No Person shall record any declaration of covenants, conditions and
restrictions, or declaration of condominium or similar instruments affecting any portion of
the Froperties without Declarant's review and written consent, and the consent of the
owner of the undeveloped portions of the Additional Property. Any atternpted recordation
without such consent shall result in such instrument being void and of no force and effect
unless subsequently approved by written consent signed by the Declarant and recorded in

the Real Estate Records.

14.5. Notwithstanding any contrary provision of this Declaration, no amendment
to or modification of any Use Restrictions or Design Guidelines and Architectural Control
Rules made after termination of the Class “B" Controi Period shall be effective without prior
notice to and the written approval of Declarant so long as the Declarant owns any portion of

0.
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14.3, This Article may not be amended without the written consent of the

Deciarant. The rights contained in this Article shall terminate upon the earlier of:
146.A.  fifteen (15) years from the date this Declaration is recorded; or

14.6.B.  upon recording by Declarant of a written statement that all sales

activity has ceased.

15, DisPUTE RESOLUTION AND LIMITATION ON LITIGATION

fE.1, Agreement to Avoid Litigation. The Declarant, the Association, its officers,

directors. and committee members, all Persons subject o this Declaration, any Builder, and
any Person not otherwise subject to this Declaration who agrees to submit to this Article
{colleciively "Bound Parties”) agree to encourage the amicable resolution of disputes
involving the Properties without the emotional and financial costs of iitigation. Accordingly,
each Bound Party covenants and agrees that those claims, grievances or disputes
described in Sections 15.2 shall use the procedures set forth in Section 15.3 in a good-faith

effort to resolve such claims.

15.2. Claims. Unless specifically exempted below, all claims, grievances or

disputes arising out of or relating to the interpretation, application or enforcement of the
Governing Documents, or the rights, obligations and duties of any Bound Party under the

Govemning Documents or relating 1o the design or conslruction of improvements on the
Properties, shall be subject to the provisions of Section 15.4.

15.3. Notwithstanding the above, unless all parties thereto otherwise agree, the
following shall not be Ciaims and shali not be subject to the provisions of Section 15.4:

15.3.A.  any suit by the Association or the Declarant against any Bound
Party to enforce the provisions of Section 8:

EWE?IIB3
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15.3.B.  any suit by the Association to obtain a temporary restraining order
“ eyuivalent emergency equitable relief) and such other ancillary relief as the court may
deem necessary in order to maintain the status quo and preserve the Association’s abitity

to enforce the provisions of Section 9 and Section11;

15.3.C.  anysuit between Owners that does not include Declarant or the
Assc iiaton as a party, if such suit asserts a Claim that would constitute a cause of action

independent of the Governing Documents:

15.3.D.  any claim that the Committee has improperly approved plans for

ceneguchon of improvements pursuant to Section 9 hereof:
15.3. E.  any suitin which any indispensable party is not a Bound Party; and

15.3.F.  any suit that otherwise would be barred by any applicable statute

of limitations,

15.4. Mandatory Procedures.

15.4.A.  Notice. AnyBound Party having a Claim {"Claimant”) against any
other Bound Party ("Respondent”) (collectively, the “Parties”) shall notify each Respondent
in writing (the “Notice”), stating plainly and concisely:

15.4.Ali.  The nature of the Claim, including the Persons involved

and Respondent's role in the Claim.

15.4 Al the legal basis of the Claim (i.e., the specific authority

upon which the Claim arises;

15.4.Ajii.  Claimant's proposed remedy; and

T e
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15.4.Alv.  that Claimant will meet with Respondent to discuss in good

iAith ways to resolve the Claim.

15.5.  Negotiation and Mediation. The Parties shall make every reasonable effort
to meet in person and confer for the purpose of resolving the Claim by good-faith
negotiation. If requested in writing, accompanied by a copy of the Notice, the Board may
apnoint a representative to assist the Parties in resolving the dispute by negotiation,

15.6. If the Parties do not resolve the Claim within thirty (30) days of the date of
the Notice (or within such other period as may be agreed upon by the Parties})
(' Termination of Negotiations”), Claimant shali have thirty (30) additional days to submit the
Clairn to mediation under the auspices of an independent agency providing dispute-

resglution services in the Albuquerque area.

15.7. If Claimant does not submit the Claim to mediation within thirty (30) days
after Termination of Negotiations, or does not appear for the mediation, Claimant shall be
deemed to have waived the Claim, and Respondent shall be released and discharged from
any and all liability to Claimant on account of such Claim; provided, nothing herein shall
release or discharge Respondent from any liability to any Person other than the Claimant.

15.8, Any settlement of the Claim through mediation shall be documented in
wiiting by the mediator and executed by the Parties. If the Parties do not settie the Claim
within thirty (30) days after submission of the matter to the mediation process, or within
such time as determined by the mediator, the mediator shall issue a notice of termination of
the mediation proceedings (“Termination of Mediation”). The Termination of Mediation
notice shall set forth that the Parties are at an impasse and the date that mediation was
terminated. The Claimant shall thereafter be entitled to file suit on the claim.

15.9. Allocation of Costs of Resolving Claims. Each Party shall bear its own
costs of mediation, including any attorneys fees incurred, and each Party shall share
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equally all charges rendered by the mediator(s) and all filing fees and costs of conducting

the arbitration proceeding (“Post Mediation Costs”).

15.40. Enforcement of Resolution. After resolution of any Ciaim through
negotiation or mediation, if any Party fails to abide by the terms of any agreement, then any
other Party may file suit to enforce such agreement. In such event, the Party taking action
to enforce the agreement shall be entitled to recover from the non-complying Party (or if
more than one non-complying Party, from all such Parties pro rata) all costs incurred in

enforcing such agreement or Award, including, without limitation, attorneys’ fees and court

costs
16. GENERAL PROVISIONS
16.1. Duration. Uniess terminated as provided in Section 16.2, this Declaration

shall have perpetual duration. if New Mexico law hereafter limits the period during which
covenants may run with the land, then to the extent consistent with such law, this
Declaration shall autoratically be extended at the expiration of such period for successive
periods of twenty (20) years each, unless terminated as provided herein. Notwithstanding
the above, if any of the covenants, conditions, restrictions, or other provisions of this
Declaration shall be unlawful, void, or voidable for violation of the rule against perpetuities,
then such provisions shall continue only until twenty-one (21) years after the death of the

last survivor of the now living descendants of former United States President George

Herpert Walker Bush.

16.2. Unless otherwise provided by New Mexico law, in which case such law
shall control, this Declaration may not be terminated within twenty (20) years of the date of
recording without the consent of all Owners. Thereafter, it may be terminated only by an
instrument signed by Owners of seventy-five percent (75%) of the total Lots within the
Properties and by the Declarant, if the Declarant owns any portion of the Properties, which
instrument is recorded in the Real Estate Records. Nothing in this Section shail be
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construed to permit termination of any easement created in this Declaration without the

consent of the holder of such easement.

16.3.  Amendment.

16.3.A. By Declarant. In addition to specific amendment rights granted
cizewhere in this Declaration, until conveyance of the first Lot to a Person other than a
BuiHer, Dectarant may unilaterally amend this Declaration for any purpose. Thereafter, the

Dertarant may unilaterally amend this Declaration if such amendment is necessary:

16.3.A.i.  tobring any provision into compliance with any applicable

Jeci o nnental statute, rule, regulation or judicial determination;

16.3.Ali.  to enable any reputable title insurance company to issue

utie surance coverage on the Lots;

16.3.Alii. to enable any institutional or govemmental lender,
purchaser, insurer or guarantor of mortgage loans, incliding, for example, the Federal
National Mortgage Association or Federal Home Loan Mortgage Corporation, to make,

purchase, insure or guarantee mortgage loans on the Lots; or

16.3.Aiv. to satisfy the requirements of any local, state or federal
governmental agency. However, any such amendment shall not adversely affect the title to
any Lot unless the Owner shall consent in writing. in addition, so long as the Declarant
owns all of the Properties, it may unilaterally amend this Declaration for any other purpose,
provided the amendment has no material adverse effect upon any right of any Owner.

16.3.B. By Members. Except as otherwise specifically provided above
and elsewhere in this Declaration, this Declaration may be: amended only by the affirmative
vote or written consent, or any combination thereof, of Voting Members representing
he Association, inciudin
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seventy-five percent (75%) of the Class "A” votes held by Members other than the
Declaiant, and the consent of the Declarant, so long as the Declarant has an option to
subject additional property to this Declaration pursuant to Section 7.1. In addition, the
approval requirements set forth in Section 12 shall be met, if applicable, to amend a
specific clause shall not be less than the prescribed percentage of affirmative votes

rentiired for action to be taken under that clause.

16.3.C.  Validity and Effective Date. No amendment may remove, revoke,

or modify any right or privilege of the Declarant or the Class "B” Member without the written
consent of the Declarant or the Class “B" Member, respectively (or the assignee of such
1gavor privilege). Any amendment to the Governing Documents made by or subject to the
writ’e1 consent of the Declarant or the Class "B" Member must also have the written

cor:zent of the Owner of the undeveloped Additional Property.

16.3.0.  If an Owner consents to any amendment to this Declaration or the
By-Laws, it will be conclusively presumed that such Owner has the authority to consent,
and no contrary provision in any Mortgage or contract between the Owner and a third party

will affect the validity of such amendment.

16.3.E.  Any amendment shall become effective upon recording in the Real
Estate Records, unless a later effective date is specified in the amendment. Any procedural
challenge by an Owner to an amendment must be made within six (6) months of its
recordation or such amendment shall be presumed to have been validly adopted. In no

event shall a change of conditions or circumstances operate to amend any provisions of

this Declaration.

16.4. Severability; Invalidation of any provision of this Declaration, in whole or in
part. or any application of a provision of this Declaration by judgment or court order shall in

no way affect other provisions or applications.

— T
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16 5. Liigation: Except as provided below, no judicial action shall be
comrnenced or prosecuted by the Association unless approved by a vote of seventy-five
percent (75%) of the Voting Members. A Voting Member representing Lots owned by
Persons other than himself shall not vote in favor of bringing or prosecuting any such
proceeding unless authorized to do so by a vote of Owners holding seventy-five percent
{75°) of the total votes attributable to Lots in the Neighborhood represented by the Voting

Member. This Section shall not apply, however, to;

16.5.A.  actions brought by the Association to enforce the provisions of this

Declaration (including, without limitation, the foreciosure of liens);

16.5.B.  the imposition and collection of assessments as provided in

Secli n 8
16.5.C.  proceedings involving challenges to ad valorem taxation: or

16.6.D.  counterclaims brought by the Association in proceedings instituted
against it. This Section shall not be amended unless such amendment is approved by the
percentage of votes, and pursuant to the same procedures, necessary to institute

proceedings as provided above.

16.6. Cumulative Effect: Conflict. The provisions of this Declaration shall be
cumulative with any additional covenants applicable to any Neighborhood. In the event of a
confiict between or among this Declaration and such covenants, the Governing Documents
shall prevail. Nothing in this Section shall preclude any Supplemental Declaration or other
recorded deciaration, covenants and restrictions applicable to any portion of the Properties
from containing additional restrictions or provisions which are more restrictive than the
provisions of this Declaration, and the Association shall have the standing and authority to

enforce the same.

LR
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16.7. Compiiance: Every Owner and occupant of any Lot shall comply with the
C.overning Documents. Subject to the terms of Section 15, failure to comply shall be
grounds for an action by the Association or, in a proper case, by any aggrieved Owner(s) to
recover sums due, for damages or injunctive relief, or for any other remedy available at law
or in equity, in addition to those enforcement powers granted to the Association in Section

4.3

16.8. Notice of Sale or Transfer of Title. Any Owner desiring to sell or ctherwise
transfer title to his or her Lot shall give the Board at least seven (7) days' prior written notice
of the name and address of the purchaser or transferee, the date of such transfer of titie,

and such other non-proprietary information as the Board may reasonably require. The
transleror shall continue to be jointly and severaily responsible with the transferee for all
onhigatians of the Owner of the Lot, including assessment obligations, accruing untit the

1412 upan which such notice is received by the Board, notwithstanding the transfer of title.

16.9. Conflicts: If there are conflicts between the provisions of New Mexico law,
ine Articles of Incorporation, the Declaration, and the By-Laws, the provisions of New
Mexico law, the Declaration, the Articles of Incorporation; and the By-Laws (in that order)

shall prevail.
[SIGNATURE NEXT PAGE]
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IN WITNESS WHEREOF the undersigned Declarant has executed this Declaration
the date and year first written above.

ANDERSON HILLS, LLC,
a New Mexico limited liability company

oy LA

Robert Lupion, Secretary

STATE OF NEW MEXICO

COUNTY OF BERNALILLO

Hills, LLC, a New Mexico limited liability company, on

panyﬁ////

ublic

,_W NOTARY PUBLIC
32 STATE OF NEW MEXICO

’--o:;
My Cormmissicn Fx-nrM 3-25-07F

s e o, i e e, —_— e — —

My Commission Expires:

///«:W/Xg 207

UL

Hary Herrera
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Meadows at Anderson Hills
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